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US Supreme Court Holds UK Windfall Tax Is Creditable
Foreign Tax

In a unanimous 9-0 decision in PPL Corp. v. Commissioner, the US Supreme Court held that the UK
Windfall Tax is a creditable foreign tax, thus reversing the Third Circuit Court of Appeals’ contrary
decision and reinstating the Tax Court’s holding below. In doing so, the Supreme Court gave a strong nod
to the US Tax Court’s analysis of the issues and the evidence and expert testimony presented by PPL at
the trial level. The Supreme Court went out of its way to announce its holding as “[c]Jonsistent with
precedent and the Tax Court’s analysis below.” Endorsing PPL’s consistent position throughout the
proceedings, and rejecting the IRS’ contrary position, the Supreme Court stated that “[ijnstead of the
foreign government’s characterization of the tax, the crucial inquiry is the tax’s economic effect.”

The Supreme Court’s decision in PPL is the only federal income tax case to be decided this term, and it is
one of the few cases involving a substantive, non-procedural tax issue in the past few decades. The
decision resolves a split between the Third Circuit and the Fifth Circuit, which likewise had followed the
Tax Court’s analysis in PPL.

The decision is the first time that the Supreme Court has reviewed the IRS’ foreign tax credit regulations
and their “predominant character” standard. By settling the case on the basis of “substance over form,”
the Supreme Court rejected the IRS’ attempt to selectively use that well-established federal tax law
principle. The Supreme Court’s holding has broad ramifications not only for international taxation but also
for other areas of the tax law.

Hunton & Williams’ tax controversy team of Richard May, Tim Jacobs and Mark Bierbower tried the
PPL case before the Tax Court which resulted in a favorable precedential opinion. The Hunton & Williams
team also successfully tried a second issue, involving the depreciation of street lights, with broad national
effect for the utility industry. That issue was not appealed. The Supreme Court team was led by former
Solicitor General Paul Clement of Bancroft PLLC, and included the Hunton & Williams’ tax controversy
team, Erin Murphy of Bancroft, and Ashley Parrish of King & Spalding LLP.

About Hunton & Williams LLP

Hunton & Williams LLP provides legal services to corporations, financial institutions, governments and
individuals, as well as to a broad array of other entities. Since our establishment more than a century ago,
Hunton & Williams has grown to more than 800 lawyers serving clients in 100 countries from 19 offices
around the world. Our practice has a strong industry focus on energy, financial services and life sciences,
and our experience extends to practice areas including bankruptcy and creditors’ rights, commercial
litigation, corporate transactions and securities law, intellectual property, international and government
relations, regulatory law, products liability, and privacy and data security. For additional information visit
our website at www.hunton.com.
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