NYSE to Allow Listing of Special Purpose Acquisition Companies

On May 6, 2008, the Securities and
Exchange Commission approved the
New York Stock Exchange’s proposed
rules change to permit the listing of
special purpose acquisition companies
(“SPACs”). The NYSE'’s proposed
rules were announced shortly after the
NASDAQ's decision to permit the listing
of SPACs and recognize their growing
acceptance and popularity in the mar-
ketplace. Access to these exchanges
should encourage more SPAC forma-
tions and allow SPACs to raise larger
amounts of capital to fund acquisitions.

Also known as “blank check” compa-
nies, SPACs are empty shell companies
formed for the purpose of acquiring
other businesses. A SPAC raises funds
for its acquisitions through an initial
public offering, but it does not disclose
the identity of its acquisition targets

in its prospectus. The IPO funds are
then deposited into a trust account until
they are needed to fund a merger or
other “business combination.” At that
point, the SPAC’s public shareholders
must approve the proposed business
combination. Shareholders who dissent
to the business combination have the
right to convert their securities into cash
payable from the trust account. SPACs
have become increasingly popular

in the past few years, representing a
significant portion of recent IPOs and

having collectively raised more than $15
billion in capital.

The proposed rule change to the
NYSE'’s Listed Company Manual
imposes certain requirements with
respect to the aggregate market value of
the SPAC and the IPO price and trading
price of its securities. The proposed
rules also provide that:

90 percent of the IPO proceeds
must be held in a trust account

to be used for acquisitions and to
fund conversion rights of dissenting
shareholders;

“business combinations” must be
approved by a majority of the votes
cast by the public shareholders;

the SPAC must be liquidated if it
does not consummate a business
combination within three years of
its IPO, or a shorter time period
chosen by the SPAC;

the SPAC’s founding shareholders
must waive their rights to participate
in any liquidation of any of their
shares owned prior to the IPO or a
private placement purchase occur-
ring in conjunction with the IPO; and

SPACs must adhere to the NYSE’s
corporate governance requirements
applicable to all listed companies.

Additionally, the NYSE’s proposed rules
include provisions applicable to “back
door listings,” also known as reverse
mergers.

The NYSE will have considerable
discretion to review and evaluate SPAC
listing applications on a case-by-case
basis. This review will likely include
scrutiny of the SPAC’s management,
including its track record, compensation
arrangements and equity ownership.

The listing of SPACs on the NYSE and
the NASDAQ reflects their growing
acceptance in financial and regulatory
communities. These listings should
stimulate larger SPAC public offerings
and more mergers and acquisitions
activity. In particular, SPACs typically
focus on middle-market acquisitions and
may present unique exit opportunities
for private equity sponsors. SPAC
formations, offerings and transactions
pose numerous challenges, however,
including the need for regulatory compli-
ance, the prospect of obtaining approval
from both SPAC and target-company
shareholders, and the implementation
of proper corporate governance pro-
cedures with respect to management.
Thus, while SPACs bring a host of new
prospects to the marketplace, they will
also raise new issues that will require
careful consideration and planning.
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If you have any questions about this update, please call your Hunton & Williams contact or
Gary E. Thompson, head of the firm’s Corporate & Securities Law Team, at (804) 788-8787.
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