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The Stop Tax Haven Abuse Act

On March 2, 2009, Senator Levin
introduced the Stop Tax Haven Abuse
Act (the “Senate Bill’). Representative
Doggett introduced a companion bill
in the House. Both bills have been
referred to committee. Treasury
Secretary Geithner has indicated

that President Obama supports the
legislation. A link to the Senate Bill
can be found at the end of this alert.

The stated goal of the Senate Bill is to
combat offshore tax evasion. Senator
Levin and Representative Doggett previ-
ously introduced similar bills in February
2007. Congress did not take any action
on those prior bills. If enacted in its
current form, the Senate Bill could have
a substantial impact on offshore invest-
ment funds and securitization vehicles,
particularly on U.S. tax-exempt investors
investing in offshore feeder funds

and offshore securitization vehicles
holding mortgage-related collateral.

The Senate Bill contains three
main provisions that were not
included in prior proposals:

- taxing foreign corporations that are
publicly traded or have assets of
$50 million or more and that are
managed or controlled in the U.S.
as U.S. corporations;

- imposing withholding tax on
dividend-equivalent payments and

substitute dividend payments to
non-U.S. persons that hold certain
types of equity derivatives; and

- requiring passive foreign investment
company (“PFIC”) reporting not only
by owners of PFICs, but also by
those who have formed, transferred
assets to, received money or prop-
erty from, or benefited from a PFIC.

The Senate Bill also contains provi-
sions that would, among other things,
codify the economic substance doctrine,
impose certain rebuttable presumptions
regarding control of foreign entities,
apply anti-money laundering rules to
hedge funds and private equity funds,
and extend Patriot Act measures to
entities that impede U.S. tax enforce-
ment. This alert focuses on the three
new provisions described above.

Foreign Corporations Managed or
Controlled in the U.S.

Under this provision, foreign corpora-
tions managed or controlled in the U.S.
generally would be subject to U.S.
federal income tax as if they were U.S.
corporations. A corporation would be
managed and controlled within the

U.S. if (1) substantially all of the people
responsible for day-to-day decision
making are located in the U.S., or (2) the
assets of the corporation consist primar-
ily of assets being managed on behalf
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of investors and decisions about how to
invest the assets are made in the U.S.

The Senate Bill would apply to foreign
corporations that are publicly traded or
have aggregate gross assets (including
assets under management for inves-
tors) of $50 million or more. Although
the Senate Bill is not entirely clear, it
appears that once a corporation is sub-
ject to this provision, it would remain so
for future years, unless it no longer met
the above criteria and it was granted a
waiver by the Treasury Secretary. The
Senate Bill would not apply to most
foreign subsidiaries of U.S. corpora-
tions where the U.S. parent is actively
engaged in a U.S. trade or business.

This provision would apply to both
existing and new foreign corpora-
tions for taxable years beginning
on or after the date which is two
years after the bill is enacted.

Withholding Tax on Dividend
Equivalent and Substitute Dividend
Payments

The Senate Bill revises the income
sourcing rules for dividend equivalent
payments under equity swaps and
substitute dividend payments under
securities lending and sale-repurchase
transactions. These payments would
be treated as U.S. source dividend
income, and, therefore, subject to U.S.
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withholding tax in the hands of a foreign
recipient, if the underlying or reference
asset is the stock of a U.S. corporation.
This rule is intended to reverse the
current treatment of dividend equivalent
and substitute dividend payments, which
generally allows such payments to be
made offshore without the imposition

of U.S. withholding tax. This provision
would apply to payments made 90
days or more after the bill is enacted.

New Reporting for PFICs

Currently, the owners of a PFIC must
report certain information regarding their
investment in the PFIC. The Senate

Bill would provide the IRS with the
authority to impose reporting obligations
on any person who forms, transfers
assets to, benefits from, or receives
money or property from, a PFIC.

Impacts on Funds and Securitization
Vehicles

Hedge and private equity funds often
allow investors, particularly foreign
investors and U.S. tax-exempt investors,
to invest through an offshore “feeder”
fund structured as a foreign corporation.
Foreign investors generally prefer to
invest through an offshore feeder to
avoid any U.S. tax reporting obligations.
U.S. tax-exempt investors typically

invest through an offshore feeder

to avoid a flow-through of any debt-
financed income from the underlying
fund that would be treated as “unrelated
business taxable income.” To the extent
that the offshore feeder fund is managed
or controlled in the U.S., the Senate

Bill would treat the offshore feeder

as a U.S. corporation, which would
make the use of such a feeder fund
impractical from a tax cost perspective.

Foreign investors should be able to
avoid this result by establishing their
own foreign corporations, managed and
controlled outside of the U.S., through
which to make their investments in
U.S.-managed funds. However, U.S.
tax-exempt investors who make an
investment of $50 million or more in a
particular fund may not be able to set
up their own offshore blocker corpora-
tion, because their management and
control of such an entity in the U.S.
generally would cause such corporation
to be treated as a U.S. corporation.

Many securitization vehicles, such as
collateralized debt obligation issuers,
are organized as foreign corpora-
tions. To the extent that an offshore
securitization vehicle is managed or
controlled in the U.S., for example,
as a result of the collateral manager
being located in the U.S., the Senate

Bill would treat the securitization
vehicle as a U.S. corporation.

For securitization vehicles with non-
mortgage collateral, such entities
generally could elect to be treated as
foreign partnerships or disregarded enti-
ties, which would allow them to continue
to operate without an entity-level U.S.
income tax. For a securitization vehicle
with mortgage collateral, however, if
the securitization structure involves
time-tranching of debt obligations,

such an entity would likely be treated
as a taxable mortgage pool. In that
event, the entity would be treated as

a corporation and could not elect to

be a pass-through entity for U.S. tax
purposes. Consequently, it would be
subject to tax as a U.S. corporation
under the Senate Bill. This result would
make impractical new mortgage-backed
securitization transactions using foreign
issuers and would trigger defaults and/
or mandatory redemptions of outstand-
ing securities in existing transactions.

If you would like to receive more
information about the Senate Bill, please
contact: George C. Howell, Il at (804)
788-8793 or ghowell@hunton.com,

or Cecelia Philipps Horner at (804)
788-7394 or chorner@hunton.com.

Please click here to view the Senate Bill.

2 Client Alert


http://thomas.loc.gov/cgi-bin/query/z?c111:S.506:

Atlanta

Bank of America Plaza

Suite 4100

600 Peachtree Street, NE
Atlanta, Georgia 30308-2216
(404) 888-4000

Austin

111 Congress Avenue
Suite 1800

Austin, Texas 78701-4068
(512) 542-5000

Bangkok

34th Floor, Q.House Lumpini Building
1 South Sathorn Road
Thungmahamek, Sathorn
Bangkok 10120

Thailand

+66 2 645 88 00

Beijing

517-520 South Office Tower
Beijing Kerry Centre

No. 1 Guanghua Road
Chaoyang District

Beijing 100020

PRC

+86 10 5863 7500

Brussels

Park Atrium

Rue des Colonies 11
1000 Brussels, Belgium
+32 (0)2 643 58 00

Charlotte

Bank of America Plaza

Suite 3500

101 South Tryon Street
Charlotte, North Carolina 28280
(704) 378-4700

Dallas

1445 Ross Avenue

Suite 3700

Dallas, Texas 75202-2799
(214) 979-3000

Houston

Bank of America Center
Suite 4200

700 Louisiana Street
Houston, Texas 77002
(713) 229-5700

London

30 St Mary Axe
London EC3A 8EP
United Kingdom

+44 (0)20 7220 5700

Los Angeles

550 South Hope Street

Suite 2000

Los Angeles, CA 90071-2627
(213) 532-2000

McLean

1751 Pinnacle Drive
Suite 1700

McLean, Virginia 22102
(703) 714-7400

Miami

1111 Brickell Avenue
Suite 2500

Miami, Florida 33131
(305) 810-2500

Hunton & Williams Offices

New York

200 Park Avenue

New York, New York 10166-0091
(212) 309-1000

Norfolk

500 East Main Street

Suite 1000

Norfolk, Virginia 23510-3889
(757) 640-5300

Raleigh

One Bank of America Plaza Suite 1400
421 Fayetteville Street

Raleigh, North Carolina 27601

(919) 899-3000

Richmond

Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, Virginia 23219-4074
(804) 788-8200

San Francisco

575 Market Street

Suite 3700

San Francisco, California 94105
(415) 975-3700

Singapore

Samsung Hub

#29-04, 3 Church Street
Singapore 049483

+65 6876 6700

Washington

1900 K Street, NW
Washington, DC 20006-1109
(202) 955-1500

©2009 Hunton & Williams LLP. Attorney advertising materials. These materials have been prepared for informational purposes only and are notlegal advice. This
information is not intended to create an attorney-client or similar relationship. Please do not send us confidential information. Past successes cannot be an assur-
ance of future success. Whether you need legal services and which lawyer you select are important decisions that should not be based solely upon these materials.

Atlanta * Austin  Bangkok * Beijing « Brussels * Charlotte  Dallas « Houston « London « Los Angeles « McLean « Miami « New York « Norfolk « Raleigh « Richmond « San Francisco « Singapore « Washington



