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A Q&A guide to an insurer’s duties to defend and indemnify claims and losses in New York 
under commercial general liability (CGL) policies. This Q&A addresses state laws, court cases, 
and customs that impact the duties to defend and indemnify, when the duties are triggered 
and what they encompass, the scope of the duties, notice requirements, policy interpretation, 
defense and attorneys’ fees, and duration. Answers to questions can be compared across 
multiple jurisdictions (see Insurer’s Duties to Defend and Indemnify: State Q&A Tool).

General

1. How does an insurer’s duty to defend 
differ from the duty to indemnify in 
your jurisdiction? Specifically, please 
discuss:

•	 What the duties to defend and indemnify 
generally encompass.

•	 Whether the duty to defend is broader than the 
duty to indemnify.

•	 What the basis is for the duties to defend and 
indemnify. Is it contract law, common law, or 
statute?

•	 When each duty is triggered and when it arises.

•	 Whether the insured must tender the defense to 
the insurer and whether the insurer has the right 
to control the defense.

Under New York law, the obligation to indemnify for 
damages and the obligation to defend against third-
party suits are separate and distinct (Auto. Ins. Co. 
of Hartford v Cook, 818 N.Y.S.2d 176, 179-80 (2006)). 
Specifically:

•	 The duty to defend arises if the allegations suggest 
a reasonable possibility that a claim falls within the 
policy coverage, even if the claims are based on 
debatable or untenable theories (Auto. Ins. Co., 818 
N.Y.S.2d at 179-80)).

•	 The duty to indemnify arises only if liability actually 
exists under the indemnification language (K2 Inv. 
Grp., LLC v Am. Guarantee & Liab. Ins. Co., 22 N.Y.3d 
578, 586, (2014); Servidone Constr. Corp. v Security 
Ins. Co. of Hartford, 488 N.Y.S.2d 139, 142 (1985)).

What the Duties Encompass
In New York:

•	 The duty to defend encompasses the obligation 
of the insurer to defend the entirety of any lawsuit 
brought against the insured if any of the claims are 
arguably covered, even if other claims are outside 
the coverage or excluded.

•	 The duty to indemnify encompasses the 
obligation of the insurer to pay all covered claims 
and judgments against the insured that are actually 
covered by the policy.

(See Town of Massena v Healthcare Underwriters Mut. 
Ins. Co., 98 N.Y.2d 435, 443-44 (2002); K2 Inv. Grp., 22 
N.Y.3d at 586).

Which Duty Is Broader
The obligation to defend is broader than the 
obligation to indemnify because it may apply whether 
or not the third-party claim has merit or is covered 
under the policy (Auto. Ins. Co., 818 N.Y.S.2d at 179-
80)). Therefore, if there is no duty to defend, there is 
no duty to indemnify.
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Insurer’s Duties to Defend and Indemnify: New York

Basis for the Duties
The basis for the duties to defend and indemnify 
is the insurance contract (see Atlantic Cas. Ins. 
Co. v Value Waterproofing, Inc., 918 F. Supp. 2d 243, 
252 (S.D.N.Y. 2013)).

When the Duties Are Triggered and 
When They Arise

Duty to Defend
To determine if the duty to defend is triggered, courts 
compare the allegations of the complaint against 
the insured to the policy terms. If the allegations in 
the complaint suggest a reasonable possibility that a 
claim falls within the scope of the policy’s coverage, 
even if the allegations are false or groundless, the 
insurer has a duty to defend its insured against the 
entire lawsuit (Auto. Ins. Co., 818 N.Y.S.2d at 179-80; 
see Question 3 and Question 4).

Effectively, the insurer has a duty to defend unless 
there is no possible factual or legal basis on which an 
insurer’s duty to indemnify under any provision of the 
policy could be held to attach (Atlantic Cas. Ins. Co., 
918 F. Supp. 2d at 252).

The insurer must provide a defense:

•	 Even where the policy provisions are ambiguous 
regarding whether the claims against the insured 
are covered (see Question 3: Policy Ambiguities).

•	 Even where claims are predicated on a debatable 
or even untenable theory.

•	 If the claim potentially falls within the policy. If there 
is doubt about whether the claim falls under the 
policy, it is resolved in favor of the insured.

(Nassau Plaza Assocs., L.P. v Greater New York Mut. 
Ins. Co., 904 N.Y.S.2d 478, 479 (2010); Century 21, 
Inc., v Diamond State Ins. Co., 442 F.3d 79, 82 (2d Cir. 
2006) (applying New York law).)

The Appellate Division, Second Department, has 
departed from Court of Appeals precedent and 
taken a narrower view regarding the duty to defend 
where claims are based on untenable legal theories, 
holding that judges should analyze the true nature 
of allegations rather than relying on how they are 
presented in a complaint. Where it can be concluded 
as a matter of law that there is no possible basis 
upon which an insurer could be held to indemnify its 
insured, no duty to defend will be found. (Nationwide 

Mut. Fire Ins. Co. v Nelson, 2024 NY Slip Op 05602 
(N.Y. App. Nov. 13, 2024).) This approach has not been 
taken by New York’s other Appellate Departments 
and is not binding on Supreme Courts outside of the 
Second Department.

Duty to Indemnify
The duty to indemnify is triggered when the insured’s 
liability has been conclusively established (K2 Inv. 
Grp., 22 N.Y.3d at 586). The duty arises after the 
merits of the lawsuit have been determined by a 
court or after a settlement agreement has been 
reached.

Tendering and Control of the Defense
An insurer’s duty to defend does not arise until the 
insured requests a defense by the insurer either by 
providing timely notice of a claim or an intention to 
seek coverage (Simon Prop. Grp., L.P. v Lumbermen’s 
Mut. Cas. Co., 459 F. App’x 16, 18 (2d Cir. 2012) 
(applying New York law)).

Most primary CGL insurance policies provide that 
the insurer has both the right and the duty to defend 
the policyholder. Therefore, if an insurer has a duty 
to defend its insured, typically it also has the right to 
control the insured’s defense. For an exception to this 
general rule, see Question 13.

Duty to Defend: Notice

2. Does the duty to defend require 
notice of claim or loss by an insured in 
your jurisdiction? Specifically, please 
discuss:

•	 Who may provide notice.

•	 Who the notice must be delivered to.

•	 When the insurer has not received notice, but 
has actual or constructive knowledge of a claim 
or loss.

•	 The effect of failure to provide notice.

In New York, insurance policies typically include 
notice provisions that determine how and when 
notice must be provided. Most insurance policies 
require notice to the insurer of one of the following as 
a condition precedent to the duty to defend:

•	 Claim.
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•	 Potential claim.

•	 Loss.

Insurers require timely notice of each. This allows the 
insurer to take an active and early role in the litigation 
process and:

•	 Investigate the facts and circumstances 
surrounding the occurrence while they are timely 
and witnesses are still available.

•	 Prepare for a defense, if necessary.

•	 Set adequate reserves.

•	 Decide whether it is prudent to settle the claim.

(Argo Corp. v Greater N.Y. Mut. Ins. Co., 794 N.Y.S.2d 
704, 707 (2005).)

New York law provides specific rules regarding notice 
provisions included in liability insurance policies (N.Y. 
Ins. Law § 3420(a)(3)-(5)). Notice requirements are 
liberally construed in favor of the insured (BN Partners 
Assocs., LLC v Selective Way Ins. Co., 50 N.Y.S.3d 701, 
703 (2017)).

Who Can Provide Notice
If notice sufficiently identifies the insured, timely 
notice can be given by:

•	 The insured or someone on their behalf.

•	 An injured person or someone on their behalf.

•	 Any other claimant or someone on their behalf.

(N.Y. Ins. Law § 3420(a)(3).)

Where someone other than the insured provides 
timely notice of a claim or loss, that notice tends 
to negate prejudice to the insurer and can render 
the notice reasonable under the circumstances 
(N.Y. Ins. Law § 3420(a)(5) (prejudice to insurer); see 
Wilson v Quaranta, 795 N.Y.S.2d 532, 533 (2005)).

Who Must Notice Be Delivered To
Notice of claim or loss may be delivered to:

•	 The insurer.

•	 A licensed agent of the insurer that is located in 
New York.

•	 Any other party that may be specified by the insurer 
in a policy’s notice provision.

(N.Y. Ins. Law § 3420(a)(3).)

Notice of a claim or a potential claim provided 
by an insured to its insurance broker is generally 
not considered sufficient notice to the insurer 
(Rosier v Stoeckeler, 957 N.Y.S.2d 742, 745 (3d Dep’t 
2012)).

Knowledge of Insurer
The general rule is that none of the following satisfy 
an insured’s contractual obligation to give timely 
notice to its insurer of a potential claim or loss:

•	 The insurer’s actual knowledge of the claim or loss.

•	 The insurer’s constructive knowledge of the claim 
or loss.

•	 Notice provided by another insured.

(City of New York v St. Paul Fire & Marine Ins. 
Co., 801 N.Y.S.2d 362, 366 (2005); see Roofing 
Consultants v Scottsdale Ins. Co., 709 N.Y.S.2d 782, 
783 (4th Dep’t 2000).)

Incomplete Notice
If an insured provides notice of a potential loss to 
the insurer and the insurer does not inform the 
insured that the notice is deficient because it does 
not include certain required information, the insurer 
cannot then deny coverage based upon the insured’s 
failure to include the information (JPMorgan Chase 
& Co. v Travelers Indem. Co., 2009 WL 137044, at *5 
(Sup. Ct. N.Y. Co. 2009), aff’d, 897 N.Y.S.2d 405 (1st 
Dep’t 2010).)

Failure to Provide Notice
If a CGL policy that is “issued or delivered” in New 
York after January 16, 2009 includes a timely notice 
requirement as a condition precedent to coverage 
and the insured unreasonably fails to comply with this 
requirement:

•	 It is not a defense to coverage under an occurrence 
policy unless the insurer can establish that the failure 
to timely provide notice caused it to be prejudiced. 
Under New York insurance law, the insurer is not 
deemed prejudiced unless its ability to investigate or 
defend the claim was materially impaired.

•	 It may be a defense to coverage under a claims-
made policy. The requirement that an insurer 
establish prejudice before it may deny a claim 
based on late notice does not apply to claims-made 
policies (N.Y. Ins. Law § 3420(a)(5)). Under a claims-
made policy, a reporting requirement that claims 
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be made within the policy period, any renewal of 
the period, or any extended reporting period is 
enforceable (assuming it was otherwise reasonably 
possible to give such notice).

•	 It is not a defense to coverage under either an 
occurrence or claims-made policy if it can be 
shown that both:

	– it was not reasonably possible to give the 
required notice within the prescribed time period; 
and

	– notice was given as soon as it was reasonably 
possible thereafter.

(N.Y. Ins. Law § 3420(a)(3)-(5); Indian Harbor Ins. 
Co. v City of San Diego, 586 F. App’x 726, 729 (2d Cir. 
2014) (insurer was not required to show prejudice 
in order to disclaim coverage based on late notice 
under claims-made policy).)

A policy is “issued or delivered” in New York, and, 
therefore subject to the relevant provisions of the 
New York insurance law, when the policy covers 
“both insureds and risks located” in New York. An 
insured is “located” in New York if it “has a substantial 
business presence and creates risks in New York.” 
(Carlson v Am. Int’l Grp., Inc., 67 N.Y.S.3d 100, 111-13 
(2017).)

For CGL policies issued and delivered in New York 
before January 17, 2009, New York common law 
applies, and insurers are not required to show they 
were prejudiced by late notice to deny coverage 
(United Nat. Ins. Co. v 515 Ocean Ave., LLC, 477 F. 
App’x 840, 843 (2d Cir. 2012) (applying New York law)).

Policy and Complaint 
Interpretation

3. In your jurisdiction, in determining 
whether there is a duty to defend, 
how do courts typically construe the 
insurance policy and the complaint? 
Specifically, please discuss:

•	 How courts resolve ambiguities in the insurance 
policy.

•	 Whether courts apply the four- or eight-corners 
rule and whether they consider extrinsic evidence.

•	 Whether courts consider amendments to the 
complaint.

Interpretation of Insurance Policies
The language of the insurance policy governs the 
duty to defend. In New York, the interpretation of an 
insurance policy is subject to the general rules of 
contract construction (S. Donadic, Inc. v Utica Mut. Ins. 
Co., 216 N.Y.S.3d 673, 674 (2024)). When interpreting 
insurance policies, courts carry out the intent of 
the parties based on the clear and unambiguous 
language in the policy (Atlantic Cas. Ins. Co., 918 F. 
Supp. 2d at 253) (applying New York law).

In construing insurance policies, courts applying New 
York law:

•	 Give a fair meaning to all of the language used 
by the parties in the policy and leave no provision 
without force and effect.

•	 Analyze the meaning of policy provisions consistent 
with the reasonable expectations of the average 
insured.

•	 Strictly construe ambiguities in the policy against 
the insurer and in favor of coverage.

•	 Strictly construe policy exclusions against the 
insurer.

(Fed. Ins. Co. v Int’l Bus. Machines Corp., 942 N.Y.S.2d 
432, 434 (2012); Ben-Avraham v Lawyers Title Ins. 
Corp., 786 N.Y.S.2d 272, 274 (Sup. Ct. N.Y. Co. 2004).)

Insurance companies are generally free to draft the 
terms of their policies as they see fit, including policy 
exclusions, provided the policies are not contrary to 
the law or against public policy (Carlson v Am. Int’l 
Grp., Inc., 30 N.Y.3d 288, 302 (2017); Nat’l Convention 
Servs., L.L.C. v Applied Underwriters Captive Risk 
Assurance Co., Inc., 239 F. Supp. 3d 761, 777 (S.D.N.Y. 
2017) (applying New York law)).

If an insurer relies on an exclusionary clause to 
deny coverage, it must show that the allegations of 
the complaint can be interpreted only to exclude 
coverage. If any allegations of the complaint are 
even potentially within the language of the insurance 
policy:

•	 The insurer has a duty to defend.

•	 It is immaterial that the complaint against the 
insured asserts additional claims which fall either:

	– outside the policy’s general coverage; or

	– within its exclusory provisions.

(Town of Massena, 98 N.Y.2d at 443-44.)
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Insurer’s Duties to Defend and Indemnify: New York

Effectively, the insurer has a duty to defend unless 
all of the allegations concerning all claims in the 
complaint either clearly:

•	 Fall outside the scope of coverage.

•	 Are excluded from coverage.

(Town of Massena, 98 N.Y.2d at 443-44.)

Policy Ambiguities
If an insurance policy is ambiguous, courts generally:

•	 Strictly construe the ambiguities against the insurer, 
in favor of coverage.

•	 Strictly construe exclusions from coverage against 
the insurer.

•	 Read the policy according to the reasonable 
expectations of the average insured.

(Fed. Ins. Co., 942 N.Y.S.2d at 434; Ben-Avraham, 786 
N.Y.S.2d at 274.)

Insurance policies are viewed as contracts and are 
subject to the rules of contract interpretation (see 
Interpretation of Insurance Policies). Under these 
rules, ambiguities in any contract are construed 
against the drafter. If there is a reasonable basis for 
a difference of opinion regarding the meaning of a 
policy, the language at issue is viewed as ambiguous 
and is interpreted in favor of the insured. (Fed. Ins. Co., 
942 N.Y.S.2d at 434.)

Four Corners and Extrinsic Evidence
An insurer has a duty to defend if either:

•	 The four corners of the complaint suggest a 
reasonable possibility of coverage, even if facts 
outside the four corners of the complaint indicate 
that the claim may be meritless or not covered.

•	 The insurer has actual knowledge of facts 
establishing a reasonable possibility of coverage, 
even if the allegations in the four corners of the 
complaint do not allege a covered event.

(Worth Const. Co. v Admiral Ins. Co., 10 N.Y.3d 411, 415 
(2008).)

In determining whether an insurer has a duty to 
defend, courts applying New York law:

•	 Will consider extrinsic evidence presented by 
the insured that would potentially bring the claims 
within the scope of coverage (see Durant v N. 
Country Adirondack Co-op. Ins. Co., 807 N.Y.S.2d 

427, 430 (2005); City of Kingston v Harco Nat. Ins. 
Co., 848 N.Y.S.2d 455, 457 (2007)).

•	 Will generally not consider extrinsic evidence 
presented by the insurer to disprove or deny its 
duty to defend (see Durant, 807 N.Y.S.2d at 430). 
In rare cases, however, some courts will consider 
extrinsic evidence that is “unrelated to the merits 
of the plaintiff’s action and plainly takes the case 
outside the policy coverage” (622 Third Ave. 
Co. v Nat’l Fire Ins. Co. of Hartford, 646 F. Supp. 3d 
466, 476 (S.D.N.Y. 2022) (applying New York law); 
Striker Sheet Metal II Corp. v Harleysville Ins. Co. of 
N.Y., 2018 WL 654445, at *9 (E.D.N.Y. 2018)).

CGL policies can include a provision expressly stating 
that extrinsic evidence is permitted in determining 
whether the duty to defend exists (see Atlantic Cas. 
Ins. Co., 918 F. Supp. 2d at 252-53).

Amendments to Complaint
Courts applying New York law consider amendments 
to the complaint as well as certain additional 
pleadings in determining whether a duty to defend 
exists (see, for example, BP Air Conditioning 
Corp. v One Beacon Ins. Grp., 840 N.Y.S.2d 302, 306 
(2007); CGS Indus., Inc. v Charter Oak Fire Ins. Co., 720 
F.3d 71, 82 (2d Cir. 2013)).

4. In your jurisdiction, will the duty to 
defend exist even if allegations in the 
complaint are fraudulent or groundless?

In New York, an insurance policy generally imposes 
a duty to defend even if allegations of the complaint 
are groundless, false, or fraudulent (Auto. Ins. Co., 818 
N.Y.S.2d at 179-80). However, the Appellate Division, 
Second Department, has departed from Court of 
Appeals precedent and taken a stricter approach 
to claims premised on untenable legal theories, 
holding that judges should analyze the true nature 
of allegations rather than relying on how they are 
presented in a complaint (Nelson, 2024 NY Slip Op 
05602, at 1). This approach has not been followed by 
New York’s other Appellate Departments and is not 
binding on Supreme Courts outside of the Second 
Department.

The duty to defend might also extend to the 
situations in which the allegations of the complaint 
falsely indicate non-coverage. In that situation, courts 
may look beyond the face of the complaint to facts 
known to the insurer which may bring the claim within 
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the coverage of the policy. If the insurer knows those 
facts at the outset of the suit, then it has a duty to 
defend the insured. (Lombardi, Walsh, Wakeman, 
Harrison, Amodeo & Davenport, P.C. v Am. Guarantee 
And Liab. Ins. Co., 924 N.Y.S.2d 201, 203 (2011).)

5. In your jurisdiction, who has the 
burden of proof in establishing the duty 
to defend?

In New York, the insured has the initial burden of 
proving that a claim potentially falls within the 
coverage of the policy, establishing the insurer’s duty 
to defend. The insurer then has the burden of showing 
that a loss or claim falls within a policy exclusion 
and therefore that it does not have a duty to defend. 
(Atlantic Cas. Ins. Co., 918 F. Supp. 2d at 253.) To the 
extent the insured asserts that there is an exception 
to the exclusion that brings the claim within coverage, 
the insured bears the burden in demonstrating the 
applicability of the exception (Ewald v Erie Ins. Co. of 
New York, 185 N.Y.S.3d 465, 467 (2023)).

To be relieved of its duty to defend based on a policy 
exclusion, the insurer must show that:

•	 The allegations of the complaint cast the pleadings 
wholly within the policy exclusion.

•	 The exclusion is subject to no other reasonable 
interpretation.

•	 There is no possible factual or legal basis on which 
the insurer could be held obligated to indemnify 
the insured under any policy provision.

(Lombardi, 924 N.Y.S.2d at 203.)

6. What are the consequences if an 
insurer fails to defend a claim that 
is covered under the policy in your 
jurisdiction?

In New York, an insurer that refuses to indemnify or 
defend based on a belief that a claim against its 
insured is excluded from a policy’s scope of coverage, 
rather than defending under a reservation of rights, 
does so at its own risk. If the insurer is incorrect:

•	 It bears the consequences, legal or otherwise, of its 
breach of contract.

•	 It subjects itself to liability for the amount of any 
reasonable settlement made by the insured, if the 

settled claim is clearly within the coverage of the 
policy.

(See K2 Inv. Grp., 22 N.Y.3d at 586; Acquista v New 
York Life Ins. Co., 730 N.Y.S.2d 272, 277 (2001).)

When coverage is questionable, the most common 
and procedurally safe course is for the insurer to 
provide a defense under a reservation of rights and 
to file a declaratory judgment action to determine its 
coverage obligations (see Lang v Hanover Ins. Co., 787 
N.Y.S.2d 211, 214-15 (2004)).

Wrongful Failure and Bad Faith
If the insurer wrongfully fails to defend its insured, it 
may be liable for damages sustained by the insured 
that are the natural and probable consequence of 
the breach, which may exceed the policy limits (see, 
for example, D.K. Prop., Inc. v Nat’l Union Fire Ins. 
Co. of Pittsburgh, 92 N.Y.S.3d 231, 233-34 (1st Dep’t 
2019); Wickline v New York Cent. Mut. Fire Ins. Co., 80 
N.Y.S.3d 702, 705 (2018)).

An insurer that denies coverage and refuses to 
defend an action against its insured, when it 
could have done so with a reservation of its rights 
concerning coverage:

•	 Waives the provisions of the policy against a 
settlement by the insured.

•	 Becomes bound to pay the amount of any 
settlement within a policy’s limits made in good 
faith.

•	 Becomes bound to pay the amount of an excess 
judgment where an insurer fails to accept a pretrial 
settlement offer within the policy limits.

•	 May be liable for expenses and attorneys’ fees.

(K2 Inv. Grp., 22 N.Y.3d at 586; Gov’t Employees Ins. 
Co. v Saco, 2018 WL 6531608, at *6 (E.D.N.Y. Dec. 11, 
2018) (applying New York law); see Question 9.)

To prove a case of an insurer’s bad faith disclaimer 
of coverage, a party must show that the insurer’s 
conduct constituted a gross disregard of the 
insured’s interests (State Farm Fire & Cas. Co. v Ricci, 
947 N.Y.S.2d 265, 268 (4th Dep’t 2012)).

Once an insurer assumes the defense of its insured, 
the insurer has a duty to exercise due care and to act 
in good faith (Schlusselberg v New York Cent. Mut. 
Fire Ins. Co., 169 N.Y.S.3d 657, 659 (2022)).
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7. In determining whether a duty 
to indemnify exists, how does your 
jurisdiction interpret insurance 
policies? Specifically, please discuss:

•	 The general rules of contract construction that 
courts apply.

•	 How courts handle ambiguities in the insurance 
policy.

•	 If courts consider the reasonable expectations 
of the insured.

•	 Whether coverage will be denied if the insured 
does not provide timely notice of a loss or claim.

The provisions and the language of the insurance 
policy govern the duty to indemnify. For more 
information about how New York courts interpret 
insurance policies, the general rules of contract 
construction, ambiguities in the insurance policy, and 
reasonable expectations, see Question 3.

Failure to Provide Timely Notice
If a CGL policy “issued or delivered” in New York after 
January 16, 2009 includes a timely notice requirement 
as a condition precedent to coverage and the insured 
unreasonably fails to comply with this requirement:

•	 It is not a defense to coverage under an 
occurrence policy unless the insurer can establish 
that the failure to timely provide notice caused it to 
be prejudiced. Under New York insurance law, the 
insurer is not deemed prejudiced unless its ability 
to investigate or defend the claim was materially 
impaired.

•	 It may be a defense to coverage under a claims-
made policy. The requirement that an insurer 
establish prejudice before it may deny a claim 
based on late notice does not apply to claims 
made policies (N.Y. Ins. Law § 3420(a)(5)). Under 
a claims-made policy, a reporting requirement 
that claims be made within the policy period, any 
renewal of the period, or any extended reporting 
period is enforceable (assuming it was otherwise 
reasonably possible to give such notice).

•	 It is not a defense to coverage under either an 
occurrence-based or claims-made policy if it can 
be shown that both:

	– it was not reasonably possible to give the required 
notice within the prescribed time period; and

	– notice was given as soon as it was reasonably 
possible thereafter.

(N.Y. Ins. Law § 3420(a)(3)-(5); Indian Harbor Ins. Co., 
586 F. App’x at 729.)

A policy is “issued or delivered” in New York, and, 
thus, subject to the relevant provisions of the New 
York insurance law, when the policy covers “both 
insureds and risks located” in New York. An insured is 
“located” in New York if it “has a substantial business 
presence and creates risks in New York.” (Carlson, 67 
N.Y.S.3d at 111-13.)

For CGL policies issued and delivered in New York 
before January 17, 2009, New York common law 
applies, and insurers are not required to show they 
were prejudiced by late notice to deny coverage 
(United Nat. Ins. Co., 477 F. App’x at 843).

Duty to Defend: Scope and 
Duration

8. In your jurisdiction, is the insurer 
required to defend against all claims in 
a suit even if they are not all covered 
claims (also sometimes referred to as 
“mixed claims”)?

Under New York law, if an insurer has a duty to 
defend a single claim the complaint presents, it must 
defend the entire action, including claims that are not 
covered by the policy (Lombardi, 924 N.Y.S.2d at 203).

9. How is the insurer’s duty to defend 
affected by a reservation of rights letter 
in your jurisdiction? Please discuss:

•	 The requirements for a valid reservation of rights 
letter.

•	 How a reservation of rights letter differs from a 
non-waiver agreement.

•	 Whether an insurer can reserve the right to be 
reimbursed for defense costs.

•	 Any relevant statutes and cases in your state.

In New York, a valid reservation of rights letter allows 
an insurer to:

•	 Provide a defense to its insured while continuing to 
investigate the claim.
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•	 Preserve the option to later litigate or seek a 
determination of non-coverage.

(Law Offices of Zachary R. Greenhill P.C. v Liberty Ins. 
Underwriters, Inc., 9 N.Y.S.3d 264, 267-68 (1st Dep’t 
2015).)

Requirements for a Valid Reservation 
of Rights Letter
There are no statutory requirements under New York 
insurance law specifying the language to be included 
in a standard reservation of rights letter. However, 
under common law, a valid reservation of rights letter 
must:

•	 At a minimum, give fair and prompt notice that the 
insurer intends to assert coverage defenses or 
pursue declaratory relief at a later date.

•	 State the possible defenses to coverage, 
referencing the specific policy provisions that form 
the basis for the insurer’s reservation.

•	 If further investigation is warranted, notify the 
insured that the insurer reserves the right to 
disclaim coverage based on further factual 
development.

•	 Be unambiguous.

•	 Evaluate whether a conflict exists that triggers the 
insured’s right to independent counsel.

(See Elacqua v Physicians’ Reciprocal Insurers, 860 
N.Y.S.2d 229, 230 (3d Dep’t 2008); Peleus Ins. Co. v Atl. 
State Dev. Corp., 587 F. Supp. 3d 7, 20-22 (S.D.N.Y. 
2022) (applying New York law).)

An insurer must assess whether a conflict 
exists and where one does, an insurer has an 
affirmative obligation to inform the insured of 
its right to independent counsel at the insurer’s 
expense (see Elacqua, 860 N.Y.S.2d at 230; 
Murphy v Commonwealth Land Title Insurance 
Company, 621 F.Supp.3d 373, 378 (E.D.N.Y. 2022) 
(applying New York law)). A potential conflict of 
interest exists when “the defense attorney’s duty to 
the insured would be to defeat liability on any ground 
but his duty to the insurer would be to defeat liability 
on only those grounds for which the insurer might be 
liable” (Exec. Risk Indem. Inc. v Icon Title Agency, LLC, 
739 F. Supp. 2d 446, 450 (S.D.N.Y. 2010) (applying New 
York Law)).

Where an insurer is disclaiming coverage for bodily 
injury arising out of a motor vehicle accident in New 

York, it must give written notice to both the insured 
and the injured person, or any other claimant, “as 
soon as is reasonably possible” or the insurer’s denial 
will be deemed ineffective (N.Y. Ins. Law § 3420(d)
(2); Roman Catholic Diocese of Brooklyn v Nat’l Union 
Fire Ins. Co. of Pittsburgh, Pa., 969 N.Y.S.2d 808, 812-13 
(2013)). An insurer’s reservation of rights letter does 
not extend an insurer’s obligation to disclaim “as 
soon as reasonably possible” (Vermont Mut. Ins. Co., 
Inc. v Mowery Constr., Inc., 996 N.Y.S.2d 747, 749 (3d 
Dep’t 2014)).

New York courts have found extended unexcused 
delays by the insurer in disclaiming coverage to be 
unreasonable as a matter of law (see, for example, W. 
16th St. Tenants Corp. v Pub. Serv. Mut. Ins. Co., 736 
N.Y.S.2d 34, 35 (1st Dep’t 2002) (30 day delay); First 
Fin. Ins. Co. v Jetco Contracting Corp., 769 N.Y.S.2d 
459, 463-64 (2003) (48 day delay)).

An insurer waives any defenses that it fails to raise at 
the time it issues its coverage position (see Roman 
Catholic Diocese, 969 N.Y.S.2d at 812-13).

Reservation of Rights Versus Non-
Waiver Agreement
While a reservation of rights letter is a unilateral 
document issued by the insurer, a non-waiver 
agreement is an agreement between the insurer and 
the insured. In a non-waiver agreement, the insured 
generally agrees that the insurer:

•	 Will investigate the claim or undertake the defense.

•	 Reserves the right to contest coverage in the future.

(Eveleno v Colonial Penn Ins. Co., 728 N.Y.S.2d 907, 
909 (Civ. Ct. 2001).)

Notably, a non-waiver agreement does not remove 
the insurer’s obligation to undertake a timely 
investigation of claims (see Eveleno, 728 N.Y.S.2d at 
909.)

Reserving a Right to Recoup Defense 
Costs
The law in New York regarding the recoupment of 
defense costs is not settled but the trend in recent 
cases indicates that an insurer generally may not 
recoup defense costs. A New York appellate court 
recently held that an insurer may not recover defense 
costs after there has been a determination that no 
duty to indemnify exists, even if it has reserved the 
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right to do so (Am. W. Home Ins. Co. v Gjonaj Realty 
& Mgmt. Co., 138 N.Y.S.3d 626, 631-36 (2d Dep’t 
2020); Century Sur. Co. v Vas & Sons Corp., 2018 
WL 6164724, at *6-7 (E.D.N.Y. Aug. 31, 2018), report 
and recommendation adopted, 2018 WL 4804656 
(E.D.N.Y. Sept. 30, 2018); Gen. Star Indem. Co. v Driven 
Sports, Inc., 80 F. Supp. 3d 442, 459-60 (E.D.N.Y. 
2015) (declining to allow recoupment stating that “it 
is unclear” under New York law whether insurer may 
recoup defense costs where policy did not expressly 
provide for recoupment of such costs)).

The appellate court in American Western Home 
suggested that recoupment of defense costs might 
be permissible where the policy expressly allows it; 
however, since the policy at issue did not include that 
language, that issue was not before the court (Am. W. 
Home Ins. Co., 138 N.Y.S.3d at 634).

Certain courts applying New York law have noted that 
an insurer is permitted to recover defense costs, if both:

•	 The insurer has timely and explicitly reserved its 
right to recoup the costs on a determination of 
non-coverage.

•	 The insured does not expressly refuse to consent 
to the reservation.

(Certain Underwriters at Lloyd’s London Subscribing 
to Policy No. SYN-1000263 v Lacher & Lovell-Taylor, 
P.C., 975 N.Y.S.2d 870 (1st Dep’t 2013); United Specialty 
Ins. Co. v CDC Hous., Inc., 233 F. Supp. 3d 408, 414 
(S.D.N.Y. 2017); Century Sur. Co. v Atweek, Inc., 2019 
WL 1994172, at *6 (E.D.N.Y. May 6, 2019).)

10. In your jurisdiction, if there are 
multiple insurers covering the insured, 
which one will have the duty to defend? 
Please also discuss how courts allocate 
costs when more than one policy is 
triggered and whether excess carriers 
ever have a duty to defend.

Under New York law, if the insured carries more than 
one policy issued by more than one insurer that 
potentially may provide coverage:

•	 Courts look to the provisions of each policy to 
determine which insurer(s) is primarily responsible 

for the defense of the claim (see, for example, 
Hartford Underwriters Ins. Co. v Hanover Ins. Co., 
653 F. App’x 66, 68 (2d Cir. 2016); Fieldston Prop. 
Owners Ass’n, Inc. v Hermitage Ins. Co., 16 N.Y.3d 
257, 264-65 (2011); see Continental Cas. Co., 593 
N.Y.S.2d at 974 (stating that each insurer must 
defend if there is an asserted occurrence covered 
by its policy)).

•	 There generally is an equitable right to contribution 
where there is concurrent insurance, even if 
the policy does not include a provision for 
apportionment (Hartford Underwriters Ins. 
Co. v Hanover Ins. Co., 122 F. Supp. 3d 143, 148-49 
(S.D.N.Y. 2015) (applying New York law)).

•	 Where each of the policies covering the risk 
generally purports to be excess to the other, 
competing excess coverage clauses are held to 
cancel each other and each insurer contributes in 
proportion to its limit of insurance (Kolli v Kaleida 
Health, 216 N.Y.S.3d 400, 404 (2024)).

•	 There is a presumption of contribution between 
two policies unless both policies clearly and 
unambiguously show the parties’ intent to negate 
that presumption (see Hartford Underwriters Ins. 
Co., 653 F. App’x at 69).

Liability insurance policies typically include “other 
insurance” clauses. These clauses establish how 
losses (including defense costs) are allocated or 
apportioned among insurers when multiple policies 
cover the same loss (see, for example, Fieldston 
Prop. Owners, 16 N.Y.3d at 264-65; Liberty Mut. Ins. 
Co. v Hartford Ins. Co. of Midwest, 811 N.Y.S.2d 716, 720 
(2d Dep’t 2006)).

In New York, when multiple policies that include 
“other insurance” clauses cover the same loss but 
purport to be excess over one another, the costs 
of defense are allocated pro rata, unless a policy 
either:

•	 Expressly negates contribution with other carriers.

•	 Otherwise manifests that it is intended to be excess 
over other excess policies.

(See Liberty Mut. Ins. Co., 811 N.Y.S.2d at 720-21.)
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11. When is the duty to defend terminated 
in your jurisdiction? Specifically, please 
discuss:

•	 Whether an insurer’s tender of policy limits ends 
the duty to defend.

•	 Whether the insurer must defend through the 
finality of the action.

•	 Whether an insurer’s settlement of the third-
party claim against the insured terminates the 
duty to defend.

•	 Whether the duty to defend is terminated if the 
insured breaches a provision of the insurance 
contract.

Under New York law, generally the insurer is not 
relieved of its duty to defend until either:

•	 The insured’s case is settled or there has been a 
judgment.

•	 The insured agrees that the insurer is relieved of 
the duty.

(See City of New York v Certain Underwriters at 
Lloyd’s of London, England, 790 N.Y.S.2d 82, 84 
(2005).)

CGL policies may include a provision stating that the 
insurer’s duty to defend terminates when policy limits 
have been exhausted through the payment of either 
judgments or settlements (see In re East 51st Street 
Crane Collapse Litigation, 923 N.Y.S.2d 64, 65 (1st 
Dep’t 2011)).

Tender of Policy Limits
An insurer’s tender of policy limits generally 
does not extinguish its duty to defend unless the 
policy expressly states otherwise (Royal Ins. Co. of 
Am. v Lexington Ins. Co., 2004 WL 1620877, at *3 
(S.D.N.Y. July 20, 2004) (applying New York law); Am. 
Home Assur. Co. v Port Auth. of N.Y. & N.J., 2013 WL 
4734501, at *3 (Sup. Ct. N.Y. Co. 2013)).

Finality of Action
The duty to defend continues until the underlying 
lawsuit is concluded or it has been determined that 
there is no coverage under the policy. Moreover, 
a duty to defend generally encompasses a duty 
to appeal an adverse judgment against the 
insured if there are reasonable grounds for appeal 
(Schneider v Commonwealth Land Title Ins. Co., 2008 

WL 650186, at *4 (Sup. Ct. Kings Co. Mar. 10, 2008); 
see CUMIS Specialty Ins. Co. v Kaufman, 2022 WL 
4534459, at *3 (S.D.N.Y. Sept. 28, 2022)).

Settlement of the Third-Party Claim
An insurer is relieved of its duty to defend when the 
insured’s case is settled or there has been a judgment 
(Royal Ins. Co. of Am., 2004 WL 1620877 at *4).

Insured’s Breach of Contract
An insured’s failure to comply with its obligations 
under an insurance policy is generally a defense to an 
action on the policy (J.P. Morgan Sec. Inc. v Vigilant 
Ins. Co., 39 N.Y.S.3d 864, 867 (Sup. Ct. N.Y. Co. 2016)).

An insurer may be relieved of its duty to defend if 
the insured breaches the cooperation provision of 
the insurance contract. Breach of the cooperation 
provision includes situations where the insured fails 
to provide truthful information when reporting claims 
(see Greater N.Y. Mut. Ins. Co. v Utica First Ins. Co., 102 
N.Y.S.3d 175, 177 (1st Dep’t 2019)).

An insurer seeking to withdraw due to non-
cooperation must show that:

•	 The insurer acted diligently trying to obtain the 
insured’s cooperation.

•	 The insurer’s efforts were reasonably calculated to 
obtain the insured’s cooperation.

•	 The attitude of the insured, after its cooperation 
was sought, was one of willful and avowed 
obstruction.

(See, for example, Utica First Ins. Co. v Arken, Inc., 795 
N.Y.S.2d 640, 641 (2d Dep’t 2005).)

12. In your jurisdiction, when, if ever, are 
insurers permitted to withdraw their 
defense?

In New York, generally, if the insurer has undertaken 
the duty to defend a claim, it may not abandon the 
defense of the claim midcourse to the prejudice of 
the insured, even if policy limits have been exhausted 
(Royal Ins. Co. of Am., 2004 WL 1620877 at *4).

However, an insurer that has reserved the right to 
withdraw its defense under a valid reservation of 
rights letter may do so if it has been determined that 
the insurer has no duty to defend (see Utica First 
Ins. Co., 795 N.Y.S.2d at 641 (court determined that 
insurer had no duty to defend due to insured’s failure 
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to cooperate); United Specialty Ins. Co., 233 F. Supp. 
3d at 412-13 (recognizing that insurer was permitted 
to withdraw defense due to applicability of exclusion 
where it reserved its right to do so)).

Defense and Costs

13. In your jurisdiction, does an insured 
have the right to independent counsel?

In New York, if there is a conflict of interest between 
the insurer and the insured regarding the conduct of 
the defense of the action:

•	 The insured can:

	– refuse to accept the counsel selected by the 
insurer; and

	– seek independent counsel paid for by the insurer.

•	 The insurer has an affirmative obligation to inform 
the insured of its right to select independent 
counsel at the insurer’s expense.

(See Elacqua v Physicians’ Reciprocal Insurers, 860 
N.Y.S.2d 229, 232 (3d Dep’t 2008); Thomas Johnson, 
Inc. v State Ins. Fund, 862 N.Y.S.2d 811 (Sup. Ct. 2007).)

A conflict of interest includes the situation where the 
insurer is potentially liable for some of the grounds 
for recovery asserted against the insured and not for 
others (11 Essex St. Corp. v Tower Ins. Co. of New York, 
894 N.Y.S.2d 45, 46 (2010)).

14. In your jurisdiction, can an insurer 
recover defense costs that are spent 
defending uncovered claims?

Under New York law, where several claims arise from 
the same set of facts, if any of the claims are covered 
by the policy the insurer has a duty to defend the entire 
action, including the uncovered claims, until such time 
that the applicability of an exclusion is determined 
(CGS Indus., Inc., 720 F.3d at 82-83; see Question 8).

Whether an insurer can recoup defense costs if it 
is determined that an exclusion does apply is not 
settled under New York law. Recent decisions have 
noted that the trend is to not allow recoupment of 
defense costs. (Am. W. Home Ins. Co., 138 N.Y.S.3d 
at 631-36; Crescent Beach Club LLC v Indian Harbor 
Ins. Co., 468 F. Supp. 3d 515, 554 (E.D.N.Y. 2020); Vas 
& Sons Corp., 2018 WL 6164724, at *6-7; Gen. Star 
Indem. Co., 80 F. Supp. 3d at 459-60.)

Certain decisions have noted that an insurer can 
recover defense costs, if both:

•	 The insurer has timely and explicitly reserved its 
right to recoup the costs on a determination of 
non-coverage.

•	 The insured does not expressly refuse to consent 
to the reservation.

(Lacher & Lovell-Taylor, P.C., 975 N.Y.S.2d at 870; 
United Specialty Ins. Co., 233 F. Supp. 3d at 414; 
Atweek, 2019 WL 1994172, at *6.)

Duty to Indemnify: Causation

15. Do courts in your jurisdiction 
require a duty to indemnify if a loss has 
multiple causes, one or more of which 
is excluded from coverage? Please 
address whether a policy exclusion 
is effective whether or not there is 
any causal connection between the 
excluded risk and the loss.

An insurance policy may be drafted to specifically 
exclude coverage for losses with multiple causes or 
for concurrent causation. In New York, if a proximate 
cause of loss is covered and a concurrent cause 
is excluded, and neither the policy nor the policy 
exclusions address the issues of multiple causes 
or concurrent causation, then coverage exists for 
the entire loss. (See Tonkin v Cal. Ins. Co. of San 
Francisco, 294 N.Y. 326, 329 (1945).)

If the parties have addressed the issue of concurrent 
causation or multiple causes in the policy, New York 
courts do not apply the principles of causation in a 
way that would circumvent the intent of the parties 
(Coney Island Auto Parts Unlimited, Inc. v Charter Oak 
Fire Ins. Co., 2014 WL 3958080, at *8 (E.D.N.Y. Aug. 13, 
2014) (applying New York law)).

Duty to Indemnify: Scope

16. Discuss whether your jurisdiction 
permits insurance companies to provide 
coverage and indemnification for:

•	 Punitive damages.

•	 Intentional damage or injury.
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Punitive Damages
New York courts will not enforce liability insurance 
covering punitive damages (McCabe v St. Paul Fire 
& Marine Ins. Co., 914 N.Y.S.2d 814, 817 (2010); Certain 
Underwriters at Lloyd’s v BDO Seidman LLP, 957 
N.Y.S.2d 263 (N.Y. Sup. 2012)).

Intentional Injury
When the damages are the intended result which 
flows directly and immediately from the insured’s 
intentional act (rather than arising out of a chain of 
unintended though foreseeable events that occurred 
after the intentional act) there is no accident and 
therefore no coverage (Leo v N.Y. Cent. Mut. Fire Ins. 
Co., 20 N.Y.S.3d 842, 848 (Sup. Ct. Oneida Co. 2014), 
aff’d as modified, 24 N.Y.S.3d 567 (4th Dep’t 2016)).

17. How does your jurisdiction view 
policy provisions that limit coverage 
if the insured has other insurance 
available?

New York courts generally accept provisions in 
primary policies (such as excess clauses) that limit 
coverage if the insured has other insurance available. 
Although primary policies are intended to provide 
primary coverage, insureds often carry more than one 
primary policy.

Excess Clauses in Primary Policies
An excess clause included in a primary policy:

•	 Essentially provides that, in the event of a loss, the 
insurer will only pay after other primary available 
insurance is exhausted.

•	 Prevents the insured from receiving double 
recovery if the insured has multiple primary policies.

If each of the primary policies that the insured carries 
include an excess clause, the clauses cancel each 

other and the insurers must share the loss pro-rata 
(Lumbermens Mut. Cas. Co., 435 N.Y.S.2d at 955).

18. In your jurisdiction, can an insurer 
deny coverage of a settlement entered 
into by the insured on the grounds that 
the settlement was not authorized by 
the insurer?

Liability policies may include a provision stating that 
the insurer is not liable for any settlement effected 
without its consent, which consent shall not be 
unreasonably withheld. In New York, this type of 
provision is viewed as a condition precedent to 
coverage. If the insured does not obtain the insurer’s 
consent for settlement, the insurer can generally 
deny coverage under the policy. (J.P. Morgan Sec. Inc., 
39 N.Y.S.3d at 867.)

However, where an insurer has improperly denied 
coverage, the insured is entitled to settle the claim 
and recover the settlement amount from the insurer, 
provided the settlement is reasonable (Park Place 
Entm’t Corp. v Transcontinental Ins. Co., 225 F. Supp. 
2d 406, 413 (S.D.N.Y. 2002) (applying New York law)).

Other Issues

19. Are there any other statutes, rules, 
cases, or issues in your jurisdiction that 
insurers or insureds should be aware of 
in determining whether a duty to defend 
or duty to indemnify exists?

New York Insurance Law § 3420 is the most important 
statute in New York relating to insurance for liability 
from injury to person or property. Therefore, the 
statute should be reviewed thoroughly along with the 
case law interpreting it.
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