
PMS 289 C • Date: 06/23/25• Page Count: 54 • PPI: 340 • Spine width: 0.1588 in

An A.S. Pratt™ PUBLICATION  July-August 2025

Editor’s Note: Principles and Considerations
Victoria Prussen Spears

Understanding How “Course of Performance” Principle Impacts Financings
Kiel A. Bowen, Frederick C. Fisher, Andrew O. Vouziers and Linda E. Boss

Personae Non Gratae in the Loan Market: Trading Considerations for Disqualified Institutions
Robert J. Waldner and Paul B. Haskel

Control Issues: Federal Court Rules Depository Bank Breached Deposit Account Control Agreement
Jonathan M. Petrakis, Joel N. Ephross and Max W. Fargotstein

Who Owns the Policy Versus Who Owns the Proceeds? The Distinction Matters During Bankruptcy
Lorelie S. Masters and Geoffrey B. Fehling

Insurance and Private Markets: A Mutually Beneficial Relationship
Michael James and Alexander Argyris 

Securities and Exchange Commission Roundtable Presents Both Risks and Opportunities of Artificial 
Intelligence in the Financial Industry
Darryl Tarver, Aurélie Ercoli, Jonathan Haray, Jason Lewis, Eric Forni and Sean Fulton 

Payments and the UK Government’s Pro-Growth Agenda: Financial Conduct Authority Examines 
Potential Changes to Contactless Limits
James Black and Virginia Montgomery

Impact of U.S. Outbound Investment Rules on Loan Transactions in China and Practical Considerations
Olivia Ngan, James Mendenhall, Carys Golesworthy and Lloyd Lyall

Achieving Financial Stability and Resilience: How China Could Learn from the United States and the 
United Kingdom in Building a Financial Safety Net – Part IV
Lerong Lu and Ci Ren

TH
E B

A
N

K
IN

G
 LAW

 JO
U

R
N

A
L

VO
LU

M
E 142 N

U
M

BER
 7

JU
LY-AU

G
U

ST 2025



THE BANKING LAW

JOURNAL

VOLUME 142 NUMBER 7 July-August 2025

Editor’s Note: Principles and Considerations

Victoria Prussen Spears 281

Understanding How “Course of Performance” Principle

Impacts Financings

Kiel A. Bowen, Frederick C. Fisher, Andrew O. Vouziers and Linda E. Boss 284

Personae Non Gratae in the Loan Market:

Trading Considerations for Disqualified Institutions

Robert J. Waldner and Paul B. Haskel 287

Control Issues: Federal Court Rules Depository Bank

Breached Deposit Account Control Agreement

Jonathan M. Petrakis, Joel N. Ephross and Max W. Fargotstein 292

Who Owns the Policy Versus Who Owns the Proceeds? The Distinction Matters

During Bankruptcy

Lorelie S. Masters and Geoffrey B. Fehling 296

Insurance and Private Markets: A Mutually Beneficial Relationship

Michael James and Alexander Argyris 301

Securities and Exchange Commission Roundtable Presents Both Risks and

Opportunities of Artificial Intelligence in the Financial Industry

Darryl Tarver, Aurélie Ercoli, Jonathan Haray, Jason Lewis, Eric Forni and Sean Fulton 304

Payments and the UK Government’s Pro-Growth Agenda: Financial Conduct

Authority Examines Potential Changes to Contactless Limits

James Black and Virginia Montgomery 308

Impact of U.S. Outbound Investment Rules on Loan Transactions in China and

Practical Considerations

Olivia Ngan, James Mendenhall, Carys Golesworthy and Lloyd Lyall 315

Achieving Financial Stability and Resilience: How China Could Learn from the

United States and the United Kingdom in Building a Financial Safety Net – Part IV

Lerong Lu and Ci Ren 321



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call or email:

Matthew T. Burke at ................................................................................... (800) 252-9257

Email: ................................................................................. matthew.t.burke@lexisnexis.com

For assistance with replacement pages, shipments, billing or other customer service matters,

please call or email:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844

Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385

Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341

Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940

Outside the United States and Canada, please call . . . . . . . . . . . . . . . (937) 247-0293

ISBN: 978-0-7698-7878-2 (print)

ISSN: 0005-5506 (Print)

Cite this publication as:

The Banking Law Journal (LexisNexis A.S. Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered. 
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other 
professional services. If legal advice or other expert assistance is required, the services of a competent 
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the 
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties 
Inc.

Copyright © 2025 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes, 
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may 
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923, 
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2025–Pub.4815)



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

CARLETON GOSS

Partner, Hunton Andrews Kurth LLP

DOUGLAS LANDY

White & Case LLP

PAUL L. LEE

Of Counsel, Debevoise & Plimpton LLP

MICHAEL D. LEWIS

Partner, Sidley Austin LLP

TIMOTHY D. NAEGELE

Partner, Timothy D. Naegele & Associates

STEPHEN J. NEWMAN

Partner, Steptoe & Johnson LLP

ANDREW OLMEM

Partner, Mayer Brown LLP

iii



THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten

times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,

D.C., and at additional mailing offices. Copyright 2025 Reed Elsevier Properties SA., used

under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced

in any form—by microfilm, xerography, or otherwise—or incorporated into any information

retrieval system without the written permission of the copyright owner. For customer support,

please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail

Customer.Support@lexisnexis.com. Direct any editorial inquiries and send any material for

publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,

26910 Grand Central Parkway, #18R, Floral Park, NY 11005,

smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is

welcomed—articles, decisions, or other items of interest to bankers, officers of financial

institutions, and their attorneys. This publication is designed to be accurate and authoritative,

but neither the publisher nor the authors are rendering legal, accounting, or other professional

services in this publication. If legal or other expert advice is desired, retain the services of an

appropriate professional. The articles and columns reflect only the present considerations and

views of the authors and do not necessarily reflect those of the firms or organizations with

which they are affiliated, any of the former or present clients of the authors or their firms or

organizations, or the editors or publisher. The opinions expressed are those of the author(s)

and do not necessarily reflect the views of their employer, its clients, the editor(s), RELX,

LexisNexis, Matthew Bender & Co., Inc, or any of its or their respective affiliates.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, LexisNexis

Matthew Bender, 230 Park Ave, 7th Floor, New York, NY 10169.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,

805 Fifteenth Street, NW, Third Floor, Washington, DC 20005-2207.

iv



In this article, the authors discuss whether a debtor in bankruptcy is entitled to recover
and use insurance the debtor purchased before bankruptcy or whether others are
entitled to payments owed by the insurance.

One of the most important assets of a debtor’s estate in bankruptcy often is
insurance purchased by the debtor before bankruptcy arises, to protect the
company’s business, assets, and leaders. Insurance assets can be particularly key
when the debtor’s estate faces liabilities from mass-tort suits and claims,
securities and other claims relating to management of the entity before
bankruptcy. However, questions often arise about who is entitled to the
insurance. Is the debtor (and its trustee) entitled to recover and use the
insurance? Or, under the terms of the relevant insurance policy, or policies, are
others entitled to payments owed by the insurance?

In addressing these issues, bankruptcy courts often have distinguished
between ownership of the policy itself and, under the terms of the policy, the
insureds who are entitled to the benefit of the “insurance proceeds.” This issue
typically arises with regard to liability insurance and can arise with regard to a
variety of types of liability coverages, including commercial general liability
(CGL) and directors and officers (D&O) liability coverage. First-party insur-
ance, in contrast, applies to protect assets and exposures of the company,
putting it outside of the reach of this issue of ownership of insurance-policy
proceeds.

Thus, during bankruptcy, litigation may arise about who owns the insurance
policy and who owns, or is entitled to payment of, the policy’s “proceeds.”
Determining who owns the proceeds from a liability insurance policy often
turns on interpretation of policy provisions which, when analyzed, are relevant
to resolution of this issue and, thus, present classic insurance-coverage issues.
D&O policies typically purchased by companies often present challenging
questions because they provide different types of coverage to different entities
and individuals. A primary purpose of D&O insurance, of course, is to protect
individual directors and officers of the company and other individual insureds,

* The authors, attorneys with Hunton Andrews Kurth LLP, may be contacted at lmasters@hunton.com
and gfehling@hunton.com, respectively.

Who Owns the Policy Versus Who Owns the 
Proceeds? The Distinction Matters During 

Bankruptcy

By Lorelie S. Masters and Geoffrey B. Fehling*

296



and the existence of such insurance helps ensure that qualified people are
willing to serve on company boards and as officers (and, depending on who the
D&O policy defines “insured,” as employees) of the company. Resolution of
this issue depends on the nature of the liability faced and by whom, as well as
numerous insurance factors, like the type of insurance and the policy language
at issue.

WHO OWNS THE POLICY?

The bankruptcy estate is broadly defined to include “all legal or equitable
interests of the debtor in property as of the commencement of the case.”1

Courts generally consider a debtor’s insurance policy as part of the estate.
However, owning the policy as an asset does not automatically determine who
receives the proceeds. The key question typically addressed by bankruptcy
courts is “whether the debtor would have a right to receive and keep those
proceeds when the insurer paid on a claim.”2 If “the debtor has no legally
cognizable claim to the insurance proceeds, [then] those proceeds are not part
of the estate.”3 This inquiry often depends on the nature of the policy and the
specific provisions governing the parties’ interests in the payment of policy
proceeds. Ultimately, whether the policy proceeds are considered part of the
bankruptcy estate depends on the type of policy and who was intended under
the insurance policy to benefit from it. Consequently, most courts distinguish
between the insurance policies themselves and the proceeds from those policies.

WHO OWNS THE PROCEEDS?

Whether insurance policy proceeds are considered property of the debtor’s
estate depends on who is entitled to the proceeds when the insurer pays the
claim. Generally, insurance proceeds paid directly to a debtor are deemed
property of the estate. Examples of these “first party” coverages include
collision, life, and fire policies where the debtor is the beneficiary. If the
proceeds from these policies are payable to the debtor rather than a third party,
they are recognized as property of the estate.4 Conversely, policy proceeds are
not considered property of the debtor’s estate when they are not payable to the
debtor.5

1 11 U.S.C. § 541(a).
2 Houston v. Edgeworth (In re Edgeworth ), 993 F.2d 51, 55 (5th Cir. 1993).
3 Id. at 56.
4 In re Endoscopy Ctr. of S. Nevada, LLC, 451 B.R. 527, 544 (Bankr. D. Nev. 2011).
5 In re Allied Digital Techs., Corp., 306 B.R. 505, 512 (Bankr. D. Del. 2004).
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WHO OWNS D&O POLICY PROCEEDS?

The question often arises in the context of D&O insurance, which is
designed to protect individual directors, officers, and other individual insureds;
and, under many policies, the debtor company itself against securities claims,
fiduciary breach claims, and other similar claims. Indeed, D&O insurance
provides its most important protection during bankruptcy, as the debtor
company’s ability to indemnify individual insureds may be impaired due to
financial constraints or prohibited by bankruptcy law.

D&O insurance policies typically offer three types of coverage:

• Side A: Covers losses arising from claims against individual directors
and officers that is not indemnified by the company, either by reason of
insolvency or because the company is not permitted, or chooses not, to
indemnify.

• Side B: Reimburses the company for indemnification paid on behalf of
individual directors and officers arising from claims against those
individuals.

• Side C: Provides direct coverage to the company for securities claims
and sometimes some other kinds of claims.

Generally, D&O policy proceeds are not considered property of the debtor’s
estate if they benefit only the directors, officers, and individual insureds (e.g.,
Side A coverage only). Courts have also found that, because the debtor did not
have a “direct interest” in Side A or Side B coverage proceeds, those proceeds
were not property of the estate.6

Other courts have determined that Side B proceeds can be considered
property of the debtor if the coverage limits have been or could be depleted by
indemnification requests, potentially leaving the company without coverage for
future indemnification demands. These courts have found that Side B insurance
proceeds were property of the estate.7 However, if the covered indemnification
“has not occurred, is hypothetical, or speculative,” courts may find that the
policy proceeds are not property of the estate.8

With respect to Side C coverage, courts have found that policy proceeds from
entity coverage are property of the estate.9 This is not surprising because the

6 See, e.g., In re Youngstown Osteopathic Hosp. Ass’n, 271 B.R. 544, 548-550 (Bankr. N.D.
Ohio 2002).

7 In re Leslie Fay Cos., Inc., 207 B.R. 764, 785 (Bankr. S.D.N.Y. 1997).
8 In re Allied Digital Techs. Corp., 306 B.R. 505, 512 (Bankr. D. Del. 2004).
9 In re Sacred Heart Hosp. of Norristown, 182 B.R. 413, 420 (Bankr. E.D. Pa. 1995).
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debtor can easily be said to have an interest in the proceeds as an insured under
the policy. Other courts have taken a broader view, asserting that a bankruptcy
estate includes any assets that enhance the value of the Estate. Thus, as long as
the policy includes Side B or Side C coverage, the policy proceeds meet the
“fundamental test” because the bankruptcy estate is worth more with the
insurance policy than without it.10

TRUSTEES CANNOT SETTLE COMPANY’S LAWSUIT AGAINST
FORMER CEO

One recent decision from the U.S. Court of Appeals for the Fourth Circuit,
In re Levine, shows how disputes about ownership and control of D&O
insurance claims can play out in practice. Levine involved a “tale of two
bankruptcies and two adversary actions,” where the Fourth Circuit ruled that
the separate bankruptcy trustees for a debtor company and its former chief
executive officer could not settle the company’s fraud claims against the CEO
using insurance proceeds from a D&O policy purchased by the company before
bankruptcy.11 In affirming dismissal of an adversary declaratory action address-
ing this issue on jurisdictional grounds, the Fourth Circuit offered insightful
commentary on the purpose and intent of D&O liability policies and their
treatment in bankruptcy proceedings.

First, the company’s purchase of the D&O policy did not grant the company
“first-party” status or standing to sue. The policy was “activated,” the Fourth
Circuit concluded, because the company sued the CEO. In that scenario, only
the CEO was considered an insured under the policy, not the company.

Second, the trustee sought to recover defense costs in the adversary
proceeding against the CEO for fraud. The trustee tried to leverage the
“wasting” policy – namely, that defense costs were eroding the policy’s available
limits – to support his standing argument. The court ruled that the trustee’s
“fear” was not enough.

Third, while the insurance policy itself could be considered an asset of the
estate, according to the Fourth Circuit, courts “routinely” find that, when a
D&O policy provides direct coverage to the directors and officers (as was the
case here), the policy proceeds are not considered property of the debtor
company’s estate.

Ultimately, the court emphasized that the purpose of D&O coverage is to
protect individuals, like the CEO, from incurring liability as directors and

10 Circle K Corp. v. Marks (In re Circle K Corp.), 121 B.R. 257 (Bankr. D. Ariz. 1990).
11 In re Levine, No. 23-1349 (4th Cir. Feb. 26, 2025).
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officers of the debtor and to ensure that potential losses incurred as a result of
their service in such capacities remain separate from their personal finances.
Consequently, courts “regularly” recognize that the benefits provided to these
individuals by D&O policies “cannot be stripped from them by a bankruptcy
trustee.” As a result, the trustee had no claim to the right of consent to
settlement under the policy.

CONCLUSION

The Fourth Circuit’s decision underscores the importance of Side A coverage
to protect directors, officers, and individual insureds when an insolvent
company is unable or unwilling to indemnify them for the defense costs and
potential liability they face due to their service to the company.

In case of bankruptcy, Side A D&O coverage may be the only protection
standing between an individual director or officer and personal exposure. For
that reason, preserving scarce insurance limits for the benefit of individual
insureds is paramount. This can be accomplished in a number of ways. The
simplest perhaps is just buying more insurance in the form of higher limits in
the company’s existing “Side ABC” policy covering both the company and its
directors, officers, and individual insureds. Another pathway is to purchase
“dedicated” Side A-only limits, which can be used exclusively to protect
individuals when the company is unable or unwilling to indemnify them or
advance their legal fees and costs.

Side A-only limits are often provided automatically or with payment of
additional premium in existing D&O policy forms, but often times they are
better secured in entirely separate, standalone policies. Those standalone
policies often provide other benefits, like fewer exclusions, more coverage, and
better terms no available under traditional Side ABC forms. Working closely
with experienced risk professionals, including insurance brokers, consultants,
and outside coverage counsel can help companies place, renew, and modify
insurance programs with an eye towards providing effective protection for
insured executives and individuals that responds as expected at the point of
claim. While insurance considerations are important during bankruptcy
proceedings, the best time to start ensuring the effectiveness of insurance
protection is long before insolvency arises.
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