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Sleepless in California

BY LAURA M. FRANZE, M. BRETT BURNS, AND ROLAND M. JUAREZ

hen asked what keeps them awake at
night, US based general counsel often

cite worries over the potential for class, mass
and collective action lawsuits — particularly
employment based actions. These lawsuits are
the stuff of nightmares for business nation-
wide, but particularly so in California — the de
facto headquarters for such claims. California
presents a unique combination of a large popu-
lation of employers and employees, an aggres-
sive plaintiffs’ bar, employee-friendly legisla-
tion that encourages ‘stackable’ claims upon
claims, and a liberal court system. These fac-
tors combine to yield a litigation haven with an
atypically large number of labour and employ-
ment class action lawsuits, more success and
greater jury verdicts for plaintiffs, and large fee
awards for prevailing plaintiff’s attorneys.

The class litigation threat presented by en-
trepreneurial (and repeat player) plaintiff at-
torneys to corporate business interests in Cali-
fornia is acute. The United States Chamber of
Commerce has for years ranked California’s
legal climate as at or near the bottom of all
states for treatment of class action lawsuits,
punitive damages, and jury predictability. Los
Angeles County — by far the most populous
county in the United States — has been profiled
in every ‘Judicial Hellholes’ report issued by
The American Tort Reform Foundation. Many
deem California’s judicial system to be no lon-
ger fair, and elect to settle class lawsuits rather
than risk trial, regardless of the merits of the
underlying claims. Statistics compiled by the
California Administrative Office of the Court’s
Office of Court Research recently documented
that almost one-half of the California labour
and employment class actions filed between
2000 and 2006 were settled, while a scant 0.5
percent were adjudicated by trial verdict.

While the threat of California class litigation
poses challenges to companies doing business
in California, such challenges are manageable
(1) at the pre-litigation stage, through proactive
measures developed in consultation with class
counsel who understand the interplay between
the various California procedural and substan-
tive laws, and (ii) at the litigation stage, by
class counsel who understand the unique risks
that class litigation presents and who have the
requisite class trial experience necessary to
formulate effective case strategy and to take
such a case to trial verdict.

The theory behind class actions is efficiency
for everyone by permitting multiple similar
claims to be efficiently adjudicated in one large
class lawsuit. However, given the much publi-
cised, and oftentimes abusive, applications of
the American contingency fee system, many
view class litigation as benefiting primar-
ily lawyers, as opposed to the class members
themselves. And this is true now more than
ever in California.

In recent years, Californians have seen more
than $500bn in punitive damages sought in
Dukes v. Wal-Mart, the largest certified civil
rights class action lawsuit in the nation’s his-
tory, a recently overturned $100m-plus bench
trial verdict in Chao v. Starbucks (the coffee
barista tip pooling case), and an $87m settle-
ment for delivery driver meal and rest claims
in Cornn v. United Parcel Service. The pro-
jected fee awards for these and other cases
are staggering. And there are few indications
that things are expected to slow down anytime
soon. The Wall Street Journal recently report-
ed on settlement results in the Ford Explorer
Cases litigation, where, as part of a settlement
reached last year, nearly one million class
members each received rights to claim cou-
pons worth $500 toward the purchase of a new
Ford vehicle, plus attorney’s fees. As of June
2009, the total value of coupons Ford distrib-
uted was $37,500 (approximately 75 coupons).
The plaintiff class lawyers, however, received
$25m in attorney’s fees.

California’s plaintiff-favouring legal struc-
ture

Plaintiff class action attorneys long considered
California to be an attractive forum for class
lawsuits because of its relatively relaxed proce-
dural rules. For example, unlike federal courts,
California has no procedure for automatically
appealing a class certification decision before
trial. California’s substantive laws, especially
its wage and hour laws, are attractive as well.
California is one of only four states that does
not conform its wage laws to the national Fair
Labour Standards Act — rather, California im-
poses heightened standards, for example to de-
termine exemption from overtime, in ways that
many modern employers believe do not corre-
late (or do not correlate well) with changes to
the modern workforce, including the shift in
the focus of the economy from manufacturing
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to services, the need for more employee sched-
ule flexibility, and other things.

California’s wage and hour laws are made
even more attractive for plaintiff class action
attorneys due to their ‘stackable’ interplay with
each other. For example, a company defend-
ing against claims that certain employees were
improperly classified as exempt must not only
consider damages exposure for unpaid over-
time compensation allegedly owed to the class
members, but also premium pay for meal peri-
ods and breaks owed to non-exempt employ-
ees (but not exempt employees), and ‘waiting
time penalties” owed to non-exempt employee
class members who were not paid these addi-
tional monies allegedly owed to them within
30 days of the termination of their employ-
ment. The meal period, rest break, and waiting
time liabilities ‘stack’ on the predicate alleged
wrong of misclassifying the employee as ex-
empt from overtime.

As a result of California’s pro-plaintiff legal
environment, there have been steady increases
in the already-high rate of class action filings
for several years. Moreover, new decisions
by the California Supreme Court have further
relaxed the procedural standards required to
assert and maintain certain types of class and
mass actions. For example, on 29 June 2009,
in Arias v. Superior Court (Angelo Dairy), the
California Supreme Court determined that an
individual purporting to bring a ‘representa-
tive” action under California’s Private Attor-
neys General Act (PAGA) may pursue a mass
representative claim for penalties without
satisfying statutory class action requirements.
Within two weeks of the decision, mass rep-
resentative PAGA lawsuits were filed against
major retailers Wal-Mart and Target Corp., re-
spectively, for allegedly failing to provide ad-
equate seating to a proposed class of cashiers.
Class damages are not even sought. The law-
suits merely seek to recover statutory penalties
and, of course, attorney’s fees.

How to mitigate the California class litiga-
tion threat

California is rightly considered a bellwether
state for various types of class litigation, in-
cluding employment class litigation claims,
trends, and strategies. Understanding how to
mitigate the risks of California labour and em-
ployment class litigation is thus important
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to understanding how to mitigate the risks of
labour and employment class litigation else-
where in the United States.

Mitigating labour and employment class liti-
gation risks in California requires companies
to engage in sophisticated, proactive planning
with experienced class action counsel. Specifi-
cally, labour audits once considered optional
luxuries are now deemed essential to discover
and correct any deficiencies. Vigilant, proac-
tive evaluations of the legal landscape for new
legal developments and new legal theories
must be made regularly. For example, the case
of Brinker Restaurant Corp. v. Superior Court
(Hohnbaum), currently pending before the
California Supreme Court, will not only decide
the class action status of a meal period and rest
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Hunton & Williams LLP is a US based law

firm with 19 offices across the globe. Since our
establishment more than a century ago, Hunton &
Williams has grown to more than 1000 lawyers in
the United States, Europe, and Asia, with extensive
experience in Africa and South America. We provide
our clients with experience, advice, and a diverse
array of legal services in virtually every discipline
of the law. We can respond knowledgeably,
effectively and quickly, whether the issue is local,
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break lawsuit affecting more than 60,000 cur-
rent and former employees, but is expected to
provide much needed guidance on many im-
portant class issues.

When faced with class litigation, compre-
hensive class defence strategies must be devel-
oped with analytical rigour and implemented
by experienced class counsel. A disciplined lit-
igation plan addressing remediation, litigation,
and settlement strategy, consistent with the
business objectives, should be pursued with
clear and frequent communication between the
client and outside counsel. Many times, corpo-
rate defendants will have a tactical advantage
early if they understand the class and liabil-
ity risks and have taken appropriate remedial
steps. Even sophisticated plaintiffs’ attorneys
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regional, national, or international. While our
practice has a strong industry focus on energy,
financial services, and life sciences, our experience
extends to more than 100 separate practice

areas, including bankruptcy and creditors rights,
commercial litigation, corporate transactions and
securities law, intellectual property, international
and government relations, regulatory law, labour
and employment products liability, and privacy and
information management. Our client base ranges
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will not always have a complete understanding
of the defendant’s strengths and vulnerabilities
at early stages of a lawsuit. As the litigation
proceeds, cases may become easier to settle
as plaintiffs recognise the strengths of the de-
fence. Conversely, cases may become more
difficult to settle if the plaintiffs become more
aware of previously unknown risks to the de-
fendant or their counsel become more heavily
‘invested’ in the matter.

Lastly, the advantage of having experienced
class litigation counsel cannot be overstated.
Very few attorneys in the United States have
tried complex class actions to jury verdict.
That experience can provide significant value
and factor very favourably into settlement ne-
gotiations. W
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from entrepreneurs to Fortune 10 corporations to
global biotech innovators. Consistent with a firm
that claims a former US Supreme Court Justice as
an alumnus, Hunton & Williams is consistently
listed among the most highly ranked law firms

by The National Law Journal, Thomson Financial,
Chambers, BTI Consulting, and others; and has
achieved a national reputation as a pro bono leader
among large law firms. For additional information,
visit www.hunton.com.


mailto:lfranze@hunton.com
http://www.hunton.com/bios/bio.aspx?id=17904&tab=0013
mailto:mbrettburns@hunton.com
mailto:rjuarez@hunton.com
http://www.hunton.com/bios/bio.aspx?id=17902&tab=0013
http://www.hunton.com/bios/bio.aspx?id=17902&tab=0013

