
EXPERT ANALYSIS 

Litigation News and Analysis • Legislation • Regulation • Expert Commentary

COMPUTER & INTERNET
Westlaw Journal  

VOLUME 33, ISSUE 26 / JUNE 3, 2016

Successful FLSA Discovery Practices:  
Opening the Door to Opt-In Discovery
By Evangeline C. Paschal, Esq. 
Hunton & Williams 

Fair Labor Standards Act collective actions can comprise just a handful of opt-in plaintiffs or a 
nationwide cohort of thousands. Regardless of their size, though, they depend on the court finding 
the opt-ins are “similarly situated” such that the plaintiffs can try their case based on representative 
proof. 

Unlike their cousin the Rule 23 class action — which is based on the Federal Rules of Civil Procedure 
— FLSA collectives are often “conditionally” certified at the early or pre-discovery stage to facilitate 
the issuance of notice to putative opt-ins. As the term implies, “conditional” certification can be 
challenged down the road, after the parties have had the benefit of discovery — at which point the 
plaintiffs’ burden of demonstrating that they are similarly situated is heightened. 

For defendants, the surest path to decertification starts with seeking discovery from all opt-in 
plaintiffs. This discovery should probe their individual work situations and potential differences 
among the collective.

Whether discovery from all opt-ins is permissible, however, is an open question on which courts have 
split, with one line of cases holding that representative discovery is sufficient and another permitting 
discovery from all opt-ins. 

The factors that courts have considered in navigating this split are good guideposts for charting 
a proposed discovery plan that will maximize an employer’s ability to probe weaknesses in a 
conditionally certified class, develop evidentiary support for dispositive motions and identify 
potential trial witnesses. 

THE SPLIT: OPT-INS AS PARTY PLAINTIFFS OR RULE 23 DOPPELGANGERS 

The split among courts regarding the propriety of full opt-in discovery stems from differing views of 
the status of opt-in plaintiffs.

Cases permitting discovery from all opt-ins rest on the premise that opt-ins are party plaintiffs who 
have affirmatively chosen to participate in the litigation — as opposed to Rule 23 class members — 
and thus are expected to participate in the discovery process like named parties. 

Courts in this camp have also recognized that the two-step certification process is a crucial 
distinction between FLSA collective actions and Rule 23 class actions because the second step in 
FLSA certifications requires the court to “‘make … a conclusive determination as to whether each 
plaintiff who has opted in to the collective action is in fact similarly situated to the named plaintiff.’”1 
Absent such a determination, the collective action should be decertified. 

Thus, “[b]ecause of the second step in which a defendant can seek de-certification, ‘numerous’ 
courts have held that it is ‘essential for a defendant to take individualized discovery of the opt-in 
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plaintiffs to determine if they are “similarly situated” within the meaning of [the] FLSA.’”2 Such 
considerations are an effective rejoinder to the complaint that opt-in discovery is burdensome, as 
plaintiffs bear responsibility for balancing the size of the class and shoulder the attendant burden 
of proving that each class member is similarly situated to the others. 

As one court explained, “After all[,] plaintiffs conditionally certified a nationwide class of 572 
assistant store managers located around the United States. Plaintiffs can hardly be heard to 
complain about the cost, burden and difficulties associated with defendants’ discovery when they 
chose to pursue an extensive class. Plaintiffs knew ‘what they were in for’ when they filed the 
case.”3 

On the other hand, several courts have rejected the distinction between FLSA collective actions 
and Rule 23 class actions, finding that the same discovery standards should apply in both cases. 
These cases thus limit opt-in discovery to “representative samples.” Courts base this approach 
on the rationale that permitting individualized discovery “would undermine the purpose and 
usefulness of both class actions and collective actions.”4 

Accordingly, these courts analyze requests for opt-in discovery through the lens of Federal Rule 
of Civil Procedure 26(b). This rule gives the court discretion to limit discovery to the proportionate 
needs of the case. Courts may take into account whether the sought discovery is unreasonably 
cumulative or duplicative; is obtainable from a more convenient source; or is too burdensome in 
comparison with the parties’ resources, amount in controversy and importance of the issues at 
stake.

While the principle that opt-in plaintiffs are party plaintiffs argues for permitting opt-in discovery 
regardless of the size and contours of the case, courts often base their decisions regarding the 
scope of discovery on a more pragmatic balancing of factors. 

With the recently amended Rule 26(b)(1) requiring that discovery be “proportional to the needs of 
the case,” the following factors and considerations are likely to become an increasingly important 
feature of any dispute concerning the scope of permissible opt-in discovery.  

The number of opt-ins and their geographic location

The smaller the number of opt-in plaintiffs, the more likely the court will permit individualized 
discovery from all of them. This tendency reflects the reality that at a certain class size the burden 
and unmanageability of individualized discovery necessarily overcomes judicial commitment to 
treating all opt-ins as party plaintiffs. 

There is no consensus among courts as to when the size of a collective action makes individualized 
discovery impractical. 

Some courts have allowed discovery from over 100 opt-ins, and in at least one case a court 
permitted discovery from over 300.

Further, in some cases with opt-ins numbering in the hundreds or thousands, courts have 
permitted discovery from samples totaling over 200, demonstrating both a willingness to 
permit discovery from well over 100 opt-in plaintiffs where there is a demonstrable rationale for 
engaging in extensive discovery.5 

On the other hand, courts have rejected individualized discovery in collective actions involving 
fewer than 100 plaintiffs.6 

Generally speaking, it will be harder to persuade a court to permit individualized discovery absent 
other factors once the size of the collective action climbs into the hundreds. 

One such factor that may weigh in favor of individualized discovery is whether the opt-in plaintiffs 
are primarily located in one geographic area or are widespread throughout the country. In the 
former situation, counsel’s collection of discovery responses and coordination of depositions is far 
less burdensome than if they have to bridge long geographic distances.
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Nonetheless, geographic dispersion need not bar individualized discovery, including depositions, 
if attorneys are willing to adopt alternative discovery methods, such as conducting depositions by 
telephone and/or videoconference or declining to argue that deponents must travel to the forum 
jurisdiction for depositions.7 

The type of discovery sought

As a general rule, as the size of the collective increases, interrogatories and other forms of written 
discovery become more amenable to full opt-in discovery than depositions, which may require 
travel and substantial time commitments for both the opt-in plaintiffs and counsel. 

Going one step further, courts are even more likely to permit class-wide questionnaires that call 
for opt-in plaintiffs to answer most questions with a “yes” or “no” or that ask for basic factual 
information, even when the number of opt-ins is large. 

For example, in Crawford v. Professional Transportation Inc. the court rejected the employer’s 
proposed 18-page questionnaire as unduly burdensome but permitted a much shorter 
questionnaire to be served on all of the approximately 3,000 opt-in plaintiffs.8 The approved, 
abbreviated questionnaire asked three yes or no questions about any relevant documents each 
opt-in might possess, one yes or no question as to whether the opt-in contended he was entitled 
to additional pay, and one question asking the respondent to identify any bankruptcy filings. All 
3,000 opt-ins were also directed to produce all documents relating to any affirmative response 
to questions regarding their possession of relevant materials. 

Likewise, in Bonds v. GMS Mine Repair & Maintenance Inc., the court allowed a five-part 
questionnaire to be served on all 157 opt-ins, while also allowing for an additional selection of 
opt-ins to complete more extensive written discovery and be deposed.9 

While a limited questionnaire may not be ideal, it may provide sufficient information for the 
defendant to go back to the court and ask for additional follow-up or more extensive discovery 
from either all opt-ins or a much larger sample. Armed with answers showing differences among 
questionnaire responders, defendants will have more substance on which to base a request for 
additional or fuller discovery. Defendants should also tie such differences to key points arising in 
class certification briefing. 

The substance and purpose of discovery sought

Courts are more inclined to reason discovery from all opt-in plaintiffs is necessary if the propriety 
of class certification is at issue, including cases when the defendant intends to move to decertify. 
The rationale behind this conclusion is that the employer is able to test whether any one of them 
has been improperly joined to the action because opt-ins are party plaintiffs.10 

With the trend toward requiring FLSA plaintiffs to submit trial plans detailing how they intend to 
prove their claims at trial on a class-wide basis through representative evidence, defendants may 
likewise be able to argue that discovery from all opt-ins is necessary to probe whether plaintiffs’ 
proposed use of representative plaintiff testimony would be sufficiently“representative” of other 
opt-ins’ experiences. 

Similarly, employers can argue that discovery from all opt-ins is necessary to assist in picking 
potential opt-in trial witnesses to demonstrate to the fact finder that plaintiffs cannot prove their 
claims on a class-wide basis. Employers can enhance this argument by pointing out that, absent 
discovery from all opt-in plaintiffs, they have little means by which to identify those whom they 
may want to call at trial given that they are ethically prohibited from communicating with opt-in 
plaintiffs who are represented by counsel. 

Likewise, discovery from all opt-ins is more likely to be permitted where the employer can show it 
is tailored to probe information that the employer cannot obtain from its own files or resources. 
Thus, an employer in a misclassification case can make a more compelling claim for seeking 
information such as employee resumes and job applications submitted to other employers than 

For defendants, the surest 
path to decertification starts 
with seeking discovery from 
all opt-in plaintiffs.



4  |  JUNE 3 2016  n  VOLUME 33  n  ISSUE 26 © 2016 Thomson Reuters

WESTLAW JOURNAL COMPUTER & INTERNET

for requesting information, such as dates of employment, pay rates and job duties, that the 
employer should already possess.11 

Using this rationale, employers could also seek basic information about claimed off-the-clock 
work to prove the nature and extent of alleged FLSA violations, arguing that such information 
bears directly on whether the opt-ins are similarly situated and cannot be ascertained by 
reviewing employee records. 

The underlying theme of these arguments is that the information goes both to the merits of the 
plaintiffs’ claims and the suitability of collective action treatment. At the same time, the requests 
are limited in scope to information that is uniquely in the plaintiffs’ possession. 

As a result, such arguments increase the likelihood that the requests will withstand judicial 
scrutiny in light of Rule 26(b)(1)’s requirement that the parties’ relative access to relevant 
information be considered in defining the scope of discovery. 

The bedrock argument for permitting full opt-in discovery is that opt-in plaintiffs are party 
plaintiffs and thus should be expected to participate fully in discovery regardless of number. 
Not all courts accept this premise, however, and practical considerations often dominate courts’ 
consideration of whether to allow discovery from all opt-ins and whether to restrict the scope of 
such discovery. 

Tailoring the discovery sought to minimize burden and focus on issues relevant to decertification 
and trial witness selection can help assuage judicial concerns that full opt-in discovery will 
overwhelm the discovery process or drive up litigation costs. 

Further, employers may be able to use the initial results of tailored opt-in discovery to identify 
to the court further areas of inquiry warranting additional opt-in discovery, thereby allowing 
a defendant to expand the scope of discovery to fit the particular issues arising in a putative 
collective action.  
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