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Casualty Insurance

Long-Term Professional Liability Cases: Who

| sResponsible For Nursing Home Claims?

By Walter J. Andrews and Syed S. Ahmad*

I ntroduction

Often in professiona liability cases, such as nursing home
litigation, the underlying claim spans several years. This, in turn,
leads to several insurance policies potentially being implicated.
Under certain circumstances, policyholders may have an incentive to
tender the claim to one particular insurer or under ore particular
policy. For example, certain policies may have a low deductible or
contain higher aggregate limits. In such a situation, an insurer’s
obligations are determined by several, and somewhat interrelated,
issues. This article discusses the different approaches courts have
utilized when deciding these coverage issues.

A hypothetical is illustrative. Assume that the insured is a
company that operates nursing homes. One of the residents files a

lawsuit after having stayed at the facility for 10 years. The resident
alleges generdly that the nursing home was negligent throughout the
entire residency period. In addition, the lawsuit contains several
specific alegations — pressure sores that developed on specific dates,
weight loss that spanned several months, and dehydration that
occurred over several years. Assume that during this 10-year period,
there are several primary liability policies and excess policies in
effect. Some of the primary policies provide general liability
coverage and others provide professional liability coverage.

There are many coverage issues that this hypothetical raises.

Which, if any, of the policies are triggered by the
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underlying lawsuit?

How should any loss be
alocated?

Can the policyholder
choose any primary
policy?

Will the chosen carrier be
responsible for the entire
loss?

If the policy limits under a
particular primary policy

are exhausted, which other
policies may be triggered?

Does the underlying lawsuit
constitute one “occurrence’ ?

As described below, courts that have
resolved some of these coverage issues have
reached different results. For example, based on
the hypothetical above, some courts have held
that all applicable primary liability policies have
to be exhausted before any excess policy is
triggered.  Other courts have rejected this
approach. This article discusses illustrative case
law and analyzes how the decisons can
gignificantly impact an insurer's coverage
obligations for long-term professional liability
claims.

. Coverage I ssues

A. Trigger of Coverage

Whether a particular liability policy i<
triggered depends on the policy language. There
is a difference between professional liability
policies and general liability policies.
Professional liability policies are generaly
triggered by, among other requirements, &
negligent act, error, or omission that occurred
during the policy period.® In contrast, general
liability policies are triggered by, among other
requirements, “bodily injury” that occurs during

the policy period.

Some nursing home claims could
conceivably trigger both professional liability
coverage and general liability coverage. In such
cases, a court would have to decide which
coverage applies to determine the applicable
policy language and trigger of coverage. For
example, the professional liability coverage may
contain provisions that are more favorable to a
particular party than analogous provisions in the
general liability coverage* For example, in
Royal v. Hartford, the underlying lawsuit was a
wrongful death action brought against a nursing
home. The nursing home was insured under two
primary policies that were issued by two different
carriers.  After one of the carriers settled the
underlying lawsuit, it brought a subrogation
action against the other carrier to recover half of
the settlement costs. The “other insurance”
clauses in the policies governed how liability
would be shared between the carriers. The
carriers disagreed regarding which coverage, and
consequently which “other insurance” clauses,
applied to the underlying claim.

In deciding the issue, the court
disregarded “the specific lega theories advanced
by the parties.™ Rather, the court focused on the
actual facts alleged. For example, the underlying
lawsuit alleged that the nursing home's failure to
properly render medical and nursing care caused
the patient to develop infections and skin ulcers.
Based on these alegations, the court concluded
that the “gravamen of the plaintiffs allegations is
negligent medical care;” thus, the professional
liability coverage applied.®

The difference between a claim under
professiona liability coverage and genera
liability coverage is meaningless if the negligent
act, for example, occurs during the same policy
period as al of the bodily injury. For example, a
nursing home may be negligent for failing to
adequately monitor a resident’'s weight. This
negligence may lead to preventable weight loss.
If both of these events — the aleged negligence
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and the weight loss — occurred only in one policy
period, then only one particular policy will be
triggered regardless of whether the policy
provides professional liability coverage or
general liability coverage.

However, the distinction between
professional liability policies and genera
liability policies can be significant if the alleged
wrongdoing and bodily injury span severa
years. Case law illustrates this distinction. For
example, in Doe v. Illinois State Med. Inter-Ins.
Exch., 599 N.E.2d 983 (lIl. Ct. App. 1992), the
insured-doctor was sued for alleged negligent
treatment of a patient. The jury in the
underlying lawsuit returned a verdict for $1.5
million. There were two relevant professional
liability policies, one in effect from July 1983
until July 1984 and another from July 1984 until
July 1985. Each policy was triggered by, among
other things, “persona injury arising out of the
rendering or failure to render, during the policy
period, professiona services” The carrier
argued that only the July 1983-July 1984 policy
was triggered. The court noted that the doctor
was alegedly negligent during the July 1984-
July 1985 policy because he prescribed
medication without monitoring its side effects
and failed to adequately control the patient’s
elevated blood sugar. Accordingly, the court
ruled that both policies were triggered.®

Cases interpreting general  liability
policies involve different issues and can reach &
different result. For example, in Keene Corp. v.
Ins. Co. of North Am., 667 F.2d 1034 (D.C. Cir.
1981), the underlying lawsuit involved
thousands of plaintiffs seeking damages for
disecases allegedly caused by exposure to
asbestos products. The relevant policies
provided genera liability coverage and were in
effect from 1961 until 1980. In determining
which policies were triggered, the court uled
that “the language of each policy at issue in this
case clearly provides that an ‘injury,” and not the
‘occurrence’ that causes the injury, must fal
within a policy period for it to be covered by the
policy.”

The different approaches in Doe and
Keene result from the different types of policies at
issue in each case. The distinction that these two
cases illustrate can be significant under the
nursing home hypothetical described above. For
example, the underlying lawsuit contains
alegations of pressure sores that developed on
specific days. The negligence that caused the
pressure sore to develop may have occurred
during year one. The pressure sore, however,
may have developed in year one but may not have
hedled until year two. Under a professional
liability policy, the only relevant event — the
negligent act — occurred during year one and only
the professional liability policy in effect at that
time could be triggered. In contrast, under a
general liability policy, the only relevant event —
the “bodily injury” — is the pressure sore, which
occurred during year one and did not hea until
year two. Therefore, the general liability policies
in effect during both years could be triggered.

B. Underlying Liability and
Allocation

Once it is determined that a particular
policy is triggered, questions remain regarding
the extent of the nursing home's liability and how
the underlying claim should be allocated between
different insurers and between different policies.
In addition, the alocation issue involves the
relationship between primary policies and excess
policies. This section discusses how different
courts have resolved these allocation issues.

1 Underlying Liability

Several states have enacted legidation
atempting to limit nursing home liability.*°
Furthermore, in addition to bringing ordinary
negligence claims, plaintiffs generally prefer to
bring statutory claims because, among other
reasons, the statutes typically allow plaintiffs to
collect attorney fees  under certain
circumstances.!  Some courts have recently
limited the circumstances under which these
statutory claims can be brought, such as the court
in Knowles v. Beverly Enterprises-Florida.'? In
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Knowles, the deceased resident’s wife sued the
nursing home alleging that her husband had
suffered from pressure sores, permanently
locked limbs, and dehydration because of the
nursing home's neglect. The lawsuit was filed
under Florida's nursing home resident’s hill of
rights. The trial court ruled that the claim was
invalid because the resident died from heart
disease, not from the aleged negligence. The
case was appealed to the Florida Supreme Court,
which held that the nursing home residents’ bill
of rights allow survivors to sue the nursing home
only if the aleged negligence causes the
resident’s death.*® The Knowles decision applies
to cases filed before May 15, 2001, when the law
was explicitly changed to allow survivors tc
bring statutory claims against nursing homes
even if the resident’s death was not caused by
the alleged negligerce.

2. Joint and Several/“ All
Sums’ v. Pro Rata

As described above, the policyholder
may choose to tender an underlying claim to one
particular insurer or under one particular policy.
In this regard, courts have adopted essentially
two different approaches. (1) joint and severa
alocation, which is also referred to as the “al
sums’ approach; and (2) pro rata allocation.
Under the joint and several alocation method,
the insurer chosen by the policyholder i<
required to provide coverage without taking into
account other triggered insurance policies.'* The
insurer can subsequently seek reimbursement
from other carriers that also provided coverage
for the underlying loss*® In contrast, under the
pro rata alocation method, the insurer chosen
by the policyholder is required to contribute a
portion of the entire claim.*® This portion is
determined by using different methods, which
are discussed below.

For example, in Texas Prop. and Cas.
Ins. Guar. Ass'n v. Southwest Aggregates, 982
SW.2d 600 (Tex. Ct. App. 1998), the court
adopted the joint and severa allocation method.
The insured was a Texas company in the

business of selling sand and gravel. In 1987, the
insured was named a defendant in severa
lawsuits aleging exposure to silicosis over
several decades. Two different carriers had
issued genera liability policies that were in effect
from 1983 until 1989. All of these policies were
triggered by the underlying lawsuits.

One of the carriers argued that the court
should adopt pro rata allocation Specifically,
“when coverage under consecutive, non
overlapping policies issued by different insurance
companies is triggered by a clam of injury
occurring across al the policy periods, each
insurer’s duty to defend is determined by a ratio
of that insurer’s ‘time on the risk’ over the tota
time period for which damage is claimed to have
occurred.”” The insured argued that, “[w]hile
insurers may apportion defense costs among
themselves any way they choose, ... each insurer
whose policy obligations are triggered
independently owes the insured a complete
defense.”*® The court agreed with the insured and
adopted the joint and several alocation method.
“[A]ln insurer’s duty to defend its insured on a
clam occurring partially within and partialy
outside of the policy period is not reduced pro
rata by the insurer’s ‘time on the risk’ or by any
other formula.*®

In contrast to the result in Southwest
Aggregates, the Fourth Circuit in Spartan
Petroleum Co. v. Federated Mut. Ins. Co., 162
F.3d 805 (4th Cir. 1998) adopted pro rata
alocation. The insured had leased a lot in South
Carolina for use as a gasoline service station.
Subsequently, the insured discovered that the
gasoline storage system at the site had been
lesking. The insured was sued because of
groundwater contamination on the adjoining
property and sought coverage under a genera

liability policy.

In the coverage action, the Fourth Circuit
analyzed how the loss should be alocated. The
court began by noting that under South Carolina
law, which governed the coverage issues, the
injury-in-fact/continuous trigger applied. Under
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the injury-ir-fact/continuous trigger, a policy is
triggered if it was in effect when an injury
occurs and continuously thereafter during the
progressive damage. The court then concluded
that the pro rata allocation method, based on the
“time on the risk” method, was appropriate to
apportion liability.?®  The court offered &
hypothetical to explain its holding. Assume that
an injury occurs in year one, and the damage
continues over three years. Also assume that
Carrier 1 issued a policy that was in effect
during the first relevant year and Carrier 2 issuec
policies that were in effect during the second anc
third relevant years. Under the court’s approach,
Carrier 1 would be liable for one-third (1/3) of
the damages and Carrier 2 would be liable for
two-thirds (2/3) of the damages.

In addition to the “time on the risk”
method, courts use different criteria when
applying pro rata alocation.?! For example, a
loss can be allocated based on the limits of
coverage under each of the triggered policies,
with each policy contributing in proportion to its
limits relative to the other triggered policies.??
Thus, where a clam triggers two different
policies, the first of which contains an aggregate
limit of liability of $1 million and the second
containing an aggregate limit of $500,000,
following a pro rata by limits approach, the pro
rata share under the first policy would be 2/3 -
i.e., the $1 million limit divided by $1.5 million
of all available limits. The share under the
second policy would be /3 —i.e., $500,000 limit
divided by $1.5 million of all available limits.
Other courts calculate pro rata allocation using &
combination of “time on the risk” and the policy
limits methods. >

The different allocation methods can
have a significant impact on an insurer’s liability
for long-term professional liability claims. The
nursing home hypothetical discussed above is
illustrative. Under the joint and severa
allocation method, the insured can seek coverage
for the entire loss under any triggered policy.
That particular insurer would then be liable to
the policyholder for the entire loss, even if the

loss occurred over the 10-year residency period.
That insurer could subsequently  seek
reimbursement from other insurers under
contribution or indemnity theories. In contrast,
the pro rata allocation method would reduce the
insurer’s liability based on how long the carrier
was “on the risk.” As noted above, however,
some jurisdictions apportion the loss based on
each policy’s limits, which could lead to different
results.?*
3. Horizontal Exhaustion v.
Vertical Exhaustion

In addition to alocating a claim over
several years, there is another allocation issue
involving the relationship between primary
policies and excess policies. Excess policies
provide coverage when the policy limits of the
applicable primary policies are exhausted. Courts
have reached different results in resolving this
Issue. Under “horizontal exhaustion,” an excess
policy is triggered only after all triggered primary
policies are exhausted®® In contrast, under
“vertical exhaustion,” an excess policy is
triggered after the primary g)olicy underlying the
excess policy is exhausted.?

For example, the Maryland Court of
Special Appeas adopted horizontal exhaustion in
Mayor and City Council of Baltimore v. Utica
Mut. Ins. Co., 802 A.2d 1070 (Md. Ct. Spec. App.
2002). In Mayor and City Council of Baltimore,
the underlying lawsuit was brought by the City of
Baltimore against numerous entities deemed
responsible for the instalation of asbestos
containing building materials. The coverage
action involved various primary policies, excess
policies, and umbrella policies. The court ruled
on many coverage issues, including the applicable
trigger of coverage and allocation. The court held
that the continuous trigger applied and that
liability should be allocated under the pro rata
method.?’

In addition, the court adopted horizontal
exhaustion. This approach, said the ourt, “is
consistent with our application of the continuous
trigger and pro-rata allocation.”?® The court also
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emphasized that horizontal exhaustion “is
consistent with the expectation of the parties thal
a higher tier of coverage would be reached only
when the limits of the primary policy had been
exhausted.””® Finally, the court ruled that the
excess policies were not triggered because the
underlying loss, after being allocated over the
relevant 20-year period, did not exhaust al of
the primary policies.*

In contrast, other courts have adopted
vertical allocation, such as the court in Dayton
Independent School District v. National Gypsum
Company.® The insured in Dayton was in the
business of manufacturing and distributing
various construction and building products. The
underlying lawsuit aleged asbestos-related
property damage. The coverage dispute
involved different primary policies and excess
policies that were in effect between 1978 and
1985. The court first held that the continuous
trigger of coverage applied. Moreover, each
carrier was liable for “al sums’ that the insured
shall be obligated to pay. In determining the
excess carrier’s obligations, the court ruled that
an excess policy is triggered “once the limits
immediately underlying a given excess policy are
exhausted.”? The insured “is not obligated to
first exhaust all underlying insurance in every
policy period before it can proceed to obtain
indemnification from its excess carriers.”?

Whether a court applies horizontal
exhaustion or vertica exhaustion can
significantly impact excess carriers. The nursing
home hypotheticall  described above s
illustrative. ~ Assume the underlying claim
alleges negligent acts and “bodily injury” that
occurred during each year of the entire 10-year
residency period. Under this scenario, all of the
primary liability policies would be triggered.
Under horizontal exhaustion, no excess policy
would be triggered until the policy limits under
all 10 primary policies have been exhausted.
For underlying claims that do not involve large
losses, this could result in no excess policy being
triggered. In contrast, under vertical exhaustion,
the policy limits for only one primary policy

would have to be exhausted. Consequently, an
excess policy is much more likely to be triggered
if vertical exhaustion applied. This could also
result in other primary policies not having to
provide coverage until the policy limits of the
excess policy were exhausted.

C. Number of Occurrences/Claims

In addition to the applicable trigger of
coverage and alocation issues, the nature of the
“occurrence” is aso relevant in determining
liability for an underlying claim. Insurance
policies often contain per-occurrence limits,
which reduce coverage regardless of the policy’s
aggregate limit. Whether the per-occurrence limit
applies is based on what congitutes an
“occurrence.”  “Occurrence” in most generd
liability policies is defined as “an accident,
including continuous or repeated exposure to
substantially the same generd  harmful
conditions.”

When determining whether an underlying
clam constitutes one “occurrence,” the maority
of courts utilize the “cause” test.>* For example,
in Appalachian Ins. Co. v. Liberty Mut. Ins. Co.,
676 F.2d 56 (3d Cir. 1982), the underlying
lawsuit was a class action brought because of
alleged sexua discrimination in the insured’s
employment practices. At issue was whether the
underlying lawsuit constituted one “occurrence.”
The court reasoned that there was a single
“occurrence’ if there is “one proximate,
uninterrupted, and continuing cause,” which
results in “all of the injuries and damages.™® In
the underlying lawsuit, all potential liability was
premised on the discriminatory employment
practices. The court characterized this as the
“common source’ of the liability and ruled that
there was only one “occurrence,”®

Professional liability policies typicaly
contain different language. In  Friedman
Professional Mgmt. Co. v. Norcal Mut. Ins. Co.,
15 Cal. Rptr.3d 359 (Ca. Ct. App. 2004), for
example, the underlying lawsuits aleged medical
malpractice. The first underlying lawsuit was
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brought because of alleged negligence during the
patient’s surgery. The insured had supplied the
wrong pump and fluids which caused vaginal
bleeding. The second underlying lawsuit alleged
sexual battery and invasion of privacy that
occurred during the same surgery.®’

The policies defined “occurrence” as a
“single act or omission or series of related acts
or omissons involving direct patient
treatment.”® At issue was how the term
“related” should be interpreted. The court
quoted a California Supreme Court decision
holding that the term “‘related as it s
commonly understood and used encompasses
both logical and causal connection.”*® The court
explained that the insured provided the wrong
pump and fluids, which led to the patient’s
vaginal bleeding. The battery claims arose from
the insured’s attempt to stop the bleeding. The
court concluded that “there can be absolutely no
doubt that the battery and invasion of privacy
claims were causally related to the malpractice
claim.”*°

Determining whether an underlying
clam constitutes one “occurrence” can be
difficult in nursing home litigation. For
example, under the nursing home hypothetical
discussed above, the “occurrence” could be
based on company-wide negligence, such ac
inadequate training of the entire staff.** The
“occurrence” could also be based on specific
alegations in the underlying lawsuit.  For
example, the development of pressure sores
could congtitute one *“occurrence,” while &
resident’s weight loss could constitute a separate
“occurrence.” In some cases, however, the
distinction may not be clear. This issue will
naturally need to be decided on a case-by-case
basis.

1. Conclusion

There are several coverage issues that

will significantly impact an insurer’s obligations

for long-term professiona liability clams. As
this article demonstrates, courts have often

reached opposite results when resolving these
matters. In addition, jurisdictions remain that
have not adopted a particular position on some of
these coverage issues. These factors place
increased significance on determining which
jurisdiction’s law will govern a potential coverage
dispute. Over time, as case law develops further,
there will be more guidance on handling long-
term professiona liability claims.

© Hunton & Williams 2005.

Endnotes

1. Theopinions expressed in this article are
solely those of the authors and do not
reflect those of Hunton & Williams or its
clients.

2. Specificdly, this article discusses
alocation of long-term professional
liability cases and related issues.
However, there are severa other common
coverage issues that may arise. For
example, nursing home claims often raise
the issue of how the expected/intended
exclusion applies to the insured
corporation. See, e.g., RIC Realty
Holding Corp. v. Republic Franklin Ins.
Co., 808 N.E. 2d 1263 (N.Y. 2004)
(holding that employee’s intentional act
should not be attributed to insured
corporation because employee’ s conduct
was not “foreseeable and a natural
incident of the employment”). In
addition, in some jurisdictions, insurance
coverage for punitive damages is against
public policy. See, e.g., Morrison v.
Hugger, 369 So.2d 614 (Fla. Dist. Ct.
App. 1979) (punitive damages not
insurable because “to provide insurance
against an intentional act is against public
policy”). Ananalysis of these coverage
issues and other potentially applicable
defenses is outside the scope of this
article.

3. Inaddition, many professional liability
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