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It is hornbook law that documents prepared by a party in anticipation of litigation are protected by the work product 
privilege. In addition, an attorney’s work product is afforded near absolute immunity. However, as insureds are often 
surprised to learn, the work product protection typically does not extend to documents shared with insurers. Insureds who 
are provided a defense to a lawsuit by their insurer must balance the duty to cooperate with the insurer with preventing 
waiver of the privilege based on disclosure of information to a third party. This article addresses the challenges associated 
with sharing privileged information with the insurer. 

Duty to Cooperate
Liability insurance policies generally obligate the insured to cooperate in the insurer’s investigation of the claim, to allow 
the insurer to associate in the defense of the claim, and prohibit the insured from prejudicing the insurer’s rights. This is 
true for policies requiring the insurer to provide a defense or to pay for defense costs even if the insured is defending 
itself. As part of this “duty to cooperate,” insurers typically request written reports from insureds or defense counsel that 
explain counsel’s evaluation of the claims and damages and counsel’s strategy of the case—counsel’s core work product. 
While insureds and counsel may be reluctant to provide this information for fear of waiving privilege, the failure to do so 
may result in the insurer arguing that the insured’s duty to cooperate has been violated and the insurer may be relieved 
of its duty to defend or advance defense costs.[1] The law on whether an insured must disclose privileged information to 
its insurer pursuant to the cooperation clause is far from settled.[2] 

While insureds often feel that they face the Hobson’s choice of providing documents requested by the insurer to satisfy 
their obligation to cooperate although risking a waiver of privilege or withholding such documents and jeopardizing 
coverage, many courts have applied the “common interest” or “joint defense” doctrine to prevent a waiver of privilege.[3]

However, the common interest doctrine can act as both a sword and a shield— a sword allowing insurers to get 
information from their insureds that they would not otherwise be allowed to get and a shield preventing third parties 
from accessing this information.  

Common Interest Doctrine As a Sword 

As noted above, the common interest doctrine has been used as a sword by insurers to demand privileged 
communications based on the cooperation clause. The law is unsettled on the issue of whether an insurer is entitled to 
these privileged materials in a later coverage dispute.[4] Additionally, in those jurisdictions permitting such discovery, 
courts may limit discovery to the period of time prior to the insured and insurer’s interests becoming adverse.[5]  

Common Interest Doctrine As a Shield 

Fortunately for both insurers and insureds, the common interest doctrine also acts as a shield to prevent third parties’ 
attempts to access privileged information shared between the insurer, defense counsel, and the insured. A recent 
Northern District of Alabama decision sheds light on the protection afforded these communications, particularly 
when sought by claimants.[6] There, the plaintiffs served a subpoena on certain defendants’ insurers seeking all 
communications between the insurer and their insureds regarding the antitrust suit. The court held that “[a]s with any 
liability-carrier coverage, counsel representing the [defendants] share with the liability carrier information, opinions, 
assessments, and strategy related to the covered litigation [and] … [s]uch opinion work product documents, and 
attorney-client communications made as part of a joint defense, are almost certainly never subject to discovery.”[7] The 
Blue Cross decision adds to the few decisions on this issue making clear that a claimant is not entitled to privileged 
communications exchanged between the insured, defense counsel, and the insurer. 
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Conclusion

In conclusion, the common interest or joint defense doctrine creates a sword and a shield in the insurance context. 
Insureds must be aware that information shared with defense counsel may become available to an insurer, potentially 
even to deny or limit coverage. And additionally, third parties, such as claimants, may argue that privilege has been 
waived and attempt to get access to defense work product. Insureds and insurers alike must assert that they share a 
common interest and joint defense, and if necessary, execute a non-disclosure and joint defense agreement to ensure 
there is no doubt.  
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