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Inside The 2nd Circ.'s Broad Reading Of Section 546(e)
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The U.S. Court of Appeals for the Second Circuit recently affirmed a broad reading of the safe
harbor of U.S. Bankruptcy Code Section 546(e), which protects from avoidance both “margin
payments” and “settlement payments” as well as transfers made in connection with a “securities
contract.”

In Quebecor, the Second Circuit affirmed decisions of the bankruptcy and district courts and held
that the purchase by Quebecor World (USA) Inc. (“QWUSA”) of $376 million worth of notes
issued by its affiliate, Quebecor World Capital Corp. (“QWCC”), was protected because it fell
within the Section 546(e) safe harbor as a transfer made in connection with a securities
contract.[1]

This decision marks the first time the Second Circuit or any other circuit has considered the
“securities contract” prong of Section 546(e), which did not apply to the issues before the Second
Circuit in its landmark ruling in Enron,[2] concerning the “settlement payment” safe harbor
under Section 546(e), because Enron was filed prior to the 2005 Bankruptcy Abuse Prevention
and Consumer Protection Act (“BAPCPA”) amendments.[3]

Case Background

Quebecor World Inc. (“QWTI”) and its subsidiaries, QWUSA and QWCC, operated a commercial
printing company based in Canada, but with operations in the United States through QWUSA. In
order to raise $371 million for the Quebecor entities, QWCC issued private placement notes to
appellee noteholders pursuant to two note purchase agreements (the “NPAs”). The notes were
guaranteed by QWI and QWUSA, and the funds were transferred to QWUSA. Pursuant to the
NPAs, QWCC could prepay the notes at any time as long as certain requirements were met.[4]

QWCC’s affiliates could purchase the notes under the NPAs as long as the prepayment
requirements were satisfied. The NPAs also contained an acceleration clause providing for the
acceleration of the notes’ maturity if QWI’s debt-to-capitalization ratio fell below a certain
threshold. To avoid defaulting on the notes, which would constitute a cross-default under the
company’s credit facility, QWI approved the prepayment of the notes in 2007. Because of
consequences under Canadian tax law, QWI arranged for QWUSA to purchase the notes. Less
than 90 days prior to the filing of its bankruptcy petition, QWUSA transferred $376 million to
the trustee for the noteholders, CIBC Mellon Trust Co. (“CIBC”), who distributed the funds to
the noteholders. In exchange, the noteholders surrendered their notes to QWL

The Official Committee of Unsecured Creditors of QWUSA commenced an adversary
proceeding against the noteholders seeking to avoid the payment as a preferential transfer under
Bankruptcy Code Section 547(b). Relying on the Second Circuit’s reasoning in Enron, Judge
Peck of the U.S. Bankruptcy Court for the Southern District of New York entered summary
judgment in favor of the noteholders, concluding that the payment was protected from avoidance
as a “settlement payment” or alternatively, as a transfer in connection with a “securities contract”
under the Section 546(e) safe harbor.[5]



In affirming the Bankruptcy Court’s ruling, the U.S. District Court for the Southern District of
New York also held that the payment was a “settlement payment” under Enron. Although the
district court did not agree that redemption payments could qualify as a transfer made in
connection with a “securities contract,” because the Bankruptcy Court had concluded that the
transaction was in fact a “purchase,” and not a “redemption,” the district court also affirmed this
alternative holding.[6] QWUSA appealed these rulings to the Second Circuit.

The Second Circuit Decision

The Second Circuit held that the Section 546(e) safe harbor applied because the payment was a
“transfer made by or to (or for the benefit of) a ... financial institution ... in connection with a
securities contract.”[7] In reaching its conclusion, the Second Circuit found that NPAs were
“securities contracts” because they provided for the purchase and repurchase of the notes.[8]

Unlike the lower courts, however, the Second Circuit did not address whether the payment
qualified as a “settlement payment” under Section 546(e) because such an analysis was
unnecessary in light of the application of the “securities contract” safe harbor. Notably, in a
recent decision, the Fourth Circuit also analyzed the Section 546(e) safe harbor, but did not
consider whether the transfers at issue would be protected as transfers made in connection with a
“securities contract” because it had already concluded that they were protected as “settlement
payments.”’[9] Accordingly, together the Quebecor and Derivium decisions confirm the
independence of the “securities contract” and “settlement payment” safe harbors of Section
546(e).

The Second Circuit also declined to discuss whether the payment would still be exempt under
Section 546(e) if QWUSA had redeemed its own securities because like the district court, the
Second Circuit concluded that the payment was not a redemption payment, but rather a payment
for the purchase of the notes. The court noted that this conclusion was consistent with the
wording of the NPAs, which provided that only QWCC had the right to redeem the notes.
QWCC’s affiliates could purchase, not redeem the notes, if they complied with the pre-payment
provisions. Thus, the Second Circuit reasoned, QWUSA could only purchase the notes.

The committee argued that QWUSA did not purchase the notes because (i) some of the
noteholders believed the transaction was a redemption and (ii) the cooperation agreement
prevented the noteholders from selling the notes.

Unpersuaded by these arguments, the Second Circuit concluded that the noteholders’ subjective
understanding of the transaction was not dispositive and that nothing in the cooperation
agreement prohibited the noteholders from selling and QWUSA from purchasing the notes in a
single transaction.[10] The Second Circuit also concluded that even if the cooperation agreement
did prohibit the noteholders from selling the notes, the sale of such notes would only be a breach
of the agreement, not a reason to avoid the payment.[11]

Alternatively, the committee argued that even if QWUSA purchased the notes, not all of the
transfers fell within the safe harbor of Section 546(e) because CIBC was merely a conduit and
not all of the noteholders were financial institutions.[ 12] In analyzing this argument, the Second
Circuit noted that it had rejected a similar argument in Enron, instead holding that a financial
intermediary need not have a beneficial interest in the transfer for the safe harbor to apply.[13]

The Second Circuit acknowledged the circuit split[14] over this issue, but clarified that “[t]o the
extent Enron left any ambiguity in this regard, we expressly follow the Third, Sixth, and Eighth



Circuits in holding that a transfer may qualify for the section 546(e) safe harbor even if the
financial intermediary is merely a conduit.”[15] Therefore, the Second Circuit reasoned, a
transfer may be either “for the benefit of” or “to” financial institution, but does not have to be
both.[16]

The Second Circuit further explained that this interpretation furthers Congress’ purpose in
enacting the safe harbor of Section 546(e): to minimize “the displacement caused in the
commodities and securities markets in the event of a major bankruptcy affecting those
industries.”[17]

Implications

When read together, Quebecor and Enron reflect that the Second Circuit interprets Section
546(e)’s safe harbor broadly with respect to the independent “settlement payment” and
“securities contract” safe harbors. Similarly, the Fourth Circuit’s Derivium decision reinforces
the independence of the “settlement payment” and “securities contract” safe harbors.

Nevertheless, although the district court held that the payment would not have been protected
under Section 546(e) if it had been a redemption of the notes, the Second Circuit declined to
address this issue because the payment qualified as a purchase, rather than a redemption, of the
notes. Thus, the Second Circuit has not addressed whether a redemption would constitute a
“contract for the purchase, sale, or loan of a security,” and thus qualify as a “securities contract”
as defined in Section 741(7). 11 U.S.C. Section 741(7).
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