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Preface

On behalf of the Energy and Mineral Law Foundation (EMLF), I am
proud to present to you a compilation of the outstanding papers prepared in
conjunction with the 36th Annual Institute of the EMLF held on June 21-23,
2015 at the Omni Amelia Island Plantation Resort in Florida.

The EMLF continues to attract a talented group of experienced energy
law practitioners as reflected in the quality of research and resource material
included in this volume.

The contributions to this year’s edition reflect the continuing efforts
of many volunteers who serve the EMLF with dedication and distinction.
In particular, our Annual Institute Program Chair was Daniel W. Wolff,
the Oil and Gas Chair was Joseph K. Reinhart and the Coal Chair was M.
Shane Harvey.

My personal gratitude is extended to each of them for their hard work,
good judgment and oversight in developing an outstanding program.

The EMLF extended its programming reach in 2015 by developing
what we believe was the first ever stand-alone Midstream Conference in the
Appalachian Basin. The Midstream Conference was held in April of 2015
in Canonsburg, Pennsylvania and was developed and chaired by Natalie
N. Jefferis.

Our calendar of events also included the annual Kentucky Mineral Law
Conference in October in Lexington. This conference was ably chaired by
Timothy J. Hagerty, with Amber Nisbet Hodgon serving as Oil and Gas
Chair and Nick S. Johnson as Coal Chair.

Each of these programs was well attended and continued the EMLF’s
reputation for excellent program content.

The EMLF excels in large part due to the devoted leadership of Executive
Director Sharon Daniels, who has guided the EMLF for decades. Sharon
is the heart and soul of the EMLF.

She receives excellent support from Carolyn B. May, long time CLE
and Membership Coordinator. Sharon’s commitment to the EMLF is
unwavering as she pushes the organization toward an evolving and bright
vision for the future.
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In that regard, Sharon coordinated the development of the organization’s
2014 strategic plan that resulted in the creation and revival of various
subcommittees.

For example, despite challenging times for the energy industry, the
EMLF added several new members in 2015 in large part due to the efforts
of the Membership Committee led by co-chairs Joseph Tarantelli and Frank
B. Harrington.

Our Programming Committee focused on developing long range
planning for sustainable programming and was chaired by Daniel Wolff.
The Law School Committee worked to enhance the organization’s
relationship with member law schools and was chaired by Natalie Jefferis.
The Leadership Planning Committee was chaired by David Morrison and
focused on succession planning. Our Governance Committee (which focused
on reviewing the organization’s by-laws) was chaired by Timothy Gresham.
Finally, our Finance Committee, chaired by Erin Magee, continues to be a
fine steward of the EMLF’s endowment and other funds.

The EMLF also benefits from the service of a strong and dedicated
Executive Committee that has successfully guided the organization through
the challenging times facing the energy industry.

The EMLF remains fiscally strong and is dedicated to exceeding
the expectations of its members and expanding its energy reach beyond
traditional oil and gas and coal energy areas. We were pleased to award
$50,000 in scholarships to deserving law students and to visit law schools
throughout the country to promote careers in energy law.

The year was marred by the sudden death of one of our Executive
Committee members, Russell L. Schetroma. Russ had been a devoted
member and contributor to the EMLF for decades and the impact of his loss
to the organization is difficult to overstate.

In fact, Russ’s devotion to the EMLF will continue in perpetuity because
his estate created a trust to assist law students with the expenses associated
with attending future EMLF Annual Institutes. Separately, the EMLF has
also set up a special Legacy Fund to honor Russ and other dedicated members
of the EMLF who have passed away. A special tribute to Russ prepared by
J. Thomas Lane is included in this edition.
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I want to acknowledge once again the dedication and assistance of the
EMLF’s strong Executive Committee, Officers, Program Chairs, Executive
Director and staff, and countless members who have given of their time and
resources. In fiscal 2016, I am pleased that Vice-President/President-Elect
G. Brian Wells assumes the responsibility for ably leading the EMLF during
times of change and challenge.

We hope you will continue to support the EMLF and we thank the
sustaining and other members of the EMLF for your financial as well as
professional support.

Kevin K. Douglass
Babst Calland
President, 2014-2015






IN MEMORIAM XV

On May 9, 1986, Russ Schetroma appeared for the first time as a speaker
at the 7th Annual Institute of what was then the Eastern Mineral Law
Foundation. The meeting was in Charleston, West Virginia.

Dressed in a three-piece black suit, white shirt and tie, Russ, then
unknown to most in the audience, took the podium. With his dark eyes and
somewhat somber appearance, the audience wondered what it was in for.

His topic was “Oil and Gas Royalties: Apportionment as Achieved by
State Law, Contract, and Administrative Action,” a topic and article that
remain timely to this day. The first glimpse of the “performance” we were
in for came when Russ’s wry smile lit up his face and for the next hour Russ
both taught and entertained in a highly unique and effective way.

If the EMLF had a Speaker of the Year Award, Russ would have won
it hands down.

On that day, the Foundation was introduced to one of its most popular,
dynamic and entertaining speakers of all time. In his first hour, he set the
bar for excellence as a speaker at any seminar anywhere. He was asked, and
accepted, invitations to speak the very next year in 1987, and then again in
1990, 1998, 2003, 2009 and 2013.

Note: This tribute was given by J. Thomas Lane at the 36th Annual Institute
held June 21-23, 2015 at Amelia Island, Florida.
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Each presentation surpassed the last one. In short time, the ancillary
problem that arose was that no one wanted to be slotted to speak opposite
the slot Russ had.

Russ taught each of us many lessons; he enriched our lives and his superb
papers will endure long into the future as a valuable resource.

When our dinner speaker could not show, Russ filled in at this annual
dinner just one year ago and provided an insightful history of the EMLF.

Russ’ scholarship was not limited to the EMLF. He published law review
articles in the Dickinson Law Review, the Annual Proceedings of the Rocky
Mountain Mineral Law Foundation and gave a multitude of presentations at
special institutes and other venues.

As a lawyer, Russ was a founding member of Culbertson, Weiss,
Schetroma and Shug, Meadville, Pennsylvania (1972 — 2010). In August
2010, his firm merged with Steptoe & Johnson where Russ served as the
managing member of the Meadville and Houston offices and on the firm’s
Executive Committee.

Russ embraced his new firm and it seemed Russ’ horizons expanded
and his opportunities were unlimited at Steptoe. He grabbed hold tight and
took full advantage.

Despite the demands of a busy practice and schedule, Russ undertook
pro bono legal work and received special recognition from the Pennsylvania
Bar Association.

His civic life in his hometown of Meadville was rich and Russ was fully
engaged. For 35 years he served the town as solicitor. In this capacity he
voluntarily drafted the municipal code for Third Class Cities in Pennsylvania.

Russ was an active member of the Stone United Methodist Church in
Meadville where he served many years as a lay leader.

In addition to being recognized by the Pennsylvania Bar for Outstanding
Contributions to Pro Bono Services, he was selected as a top lawyer by
Best Lawyers in America and most significantly Russ received the John
L. McClaugherty Award, the highest honor and recognition made by this
Foundation.

Russ’ untimely death prompted many members of this Foundation to
seek a means to remember Russ with a financial contribution. The result was
the creation of the EMLF Legacy Fund which will be a permanent vehicle
for members and friends to make living and testamentary contributions to
the EMLF. A permanent tribute has been recorded for Russ with a dedicated
account which is expected to reach $14,000 in the near future.
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The fund can be used at the discretion of the Executive Committee with
special consideration given to providing stipends for law students for research
and writing, to funding research, presentations and writing by professors or
other recognized speakers and for scholarships.

Through hard work and scholarship, Russ made himself one of those
we call the top one percenters.

As lawyers and landmen we come to know intimately who the really
good lawyers are, the go-to people if we need good advice. Russ was that
kind of lawyer.

This room, though, is filled with members who follow Russ’ example
of scholarship. I suggest that by your attendance here and your scholarship
you, also, are top one percenters.

This Foundation has a primary goal of education, and accomplishes it
in spades with members like Russ Schetroma. But, it has evolved to have a
highly important secondary function, and that is to provide a meeting place
for some of the best lawyers in America. Look around; you are here.

It is here that we make acquaintances, know who the good lawyers
and landmen are and often make lasting friendships. This is how I had the
privilege of becoming a good friend with Russ Schetroma.

To offer a little snippet of that friendship: In 2002, I was preparing
a lecture for my Coal, Oil and Gas course at the College of Law at West
Virginia University. The topic was mineral ownership and I was curious
whether Pennsylvania still adhered to the Dunham rule as modified in Bundy
where the Pennsylvania Court held that oil and gas are not “minerals.” So,
I sent an email to Russ.

The answer was pure Russ: “We still follow the Dunham rule with

the Bundy qualification — it’s a matter of intent of the parties, so

you basically always have an ambiguity with the potential for parol

[evidence].

I'had a wonderful old county case that I have not been able to locate
the last several times I have wanted it, but have a better rule (“Russ
Rule”): If an instrument is drawn by a lawyer “minerals” does not
include oil or gas, because lawyers should know the Dunham rule; if
an instrument is drawn by a non-lawyer, “minerals” does include oil
and gas, because everybody but lawyers would assume that it did!”

How do I sum up all of this and say who Russ was and what he stood for?
If T were to use Russ’ own words as a dog lover, he would say, “I can only hope
to have been as good a person as each of my canine friends thought I was.”
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Who Russ was is stated more poignantly in what he did. Russ was
a philanthropist and his last testament created a permanent charitable
endowment with the Crawford Heritage Community Foundation in Crawford,
Pennsylvania.

He left the bulk of estate to this Foundation for the support in perpetuity
of the Meadville Public Library, the Chautauqua Institution’s Department of
Religion and to the EMLF.

As to the EMLEF, the funds are to be used to provide travel and lodging
assistance to law students seeking to attend the EMLF Annual Institutes.

Think about that: To law students so that they can travel and attend this
meeting. Stated more broadly, it will enable the youths who follow each of
us to be introduced to the benefits of the highest quality education programs
available, to the values of this Foundation and to the best lawyers and landmen
in America who attend these meetings.

I am reminded of the poem, The Bridge Builder.* It is about an old man
who must cross a chasm vast and deep and wide through which was flowing
a sullen tide.

According to the poem, the old man crossed without fear. But, from the
other side he built a bridge to span the tide.

The poem concludes with a query from a fellow pilgrim:
“Old man,” said a fellow pilgrim, near,

“You are wasting strength with building here;

Your journey will end with the ending day;

You never again will pass this way;

You’ve crossed the chasm, deep and wide.

Why build you this bridge at the evening tide?”

“Good friend, in the path I have come,” he said,
“There followeth after me today,
A youth, whose feet must pass this way.

This chasm, that has been naught to me,

To that fair-haired youth may a pitfall be.

He, too, must cross in the twilight dim;

Good friend, I am building this bridge for him.”

In his final testament Russ challenged each of us: What bridges will we build
for those young pilgrims who follow us?

* The Bridge Builder was written by Will Allen Dromgoole, 1900.
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Publications
“Eminent Domain: Just Compensation When the Condemnor Enters before
Instituting Proceedings [comments],” 75 Dick. L. Rev. 303 (1970-1971).

“Employment Contracts — Enforcement of Restrictive Covenants against
Competition after the Contract Time for Performance Has Expired — Hayes
v. Altman [case],” 75 Dick. L. Rev. 651 (1970-1971).

“Pennsylvania Paramours: Seisin and the Other Woman” [comments], 76
Dick. L. Rev. 304 (1971-1972).

“Oil and Gas Royalties: Apportionment as Achieved by State Law, Contract,
and Administrative Action,” 7 E. Min. L. Inst. 13 (1986).

“The Mineral Interest — Royalty Distinction: An Eastern View and Update,”
8 E.Min. L. Inst. 18 (1987).

“Real Estate Tax Sales and Mineral Titles: The Effects of Tax Sales under
the Laws of Selected Eastern States Upon Oil, Gas, Mineral, and Related
Real Property Interests,” 11 E. Min. L. Inst. 5 (1990).

“Oil, Gas and Mineral Titles: A Short Analysis of Available Curative Actions
for Common Title Defects,” 19 E. Min. L. Inst. 6 (1998).

“Conflicting Rights and Interests Among Oil and Gas Lessees, Surface
Owners and Other Interest Holders,” 23 Energy & Min. L. Inst. 9 (2003).

“General Reflections Upon the Evolving Eastern Oil and Gas Lease,” 30
Energy & Min. L. Inst. 14 (2009).

“The Pennsylvania Statutory Oil & Gas Conservation Experience,” No. 5
RMMLE-INST Paper No. 8C (2010).

“Spacing and Pooling Issues for Horizontal Development,” No.4 RMMLEF-
INST Paper No. 6 (2012).

“Horizontal Drilling in Appalachia: The Current State of Statutes,
Regulations, and Cases,” No. 4 RMMLE-INST Paper No. 6D (2012).

“Quiet Title Actions: Tools to Address Select Appalachian Title Defects,” 34
Energy & Min. L. Inst. 15 (2013). [Additional authors: Nathaniel Holland,
Robert Andre and Timothy M. McKeen].
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In recent years, the combination of improved capabilities and reduced
cost has made the use of unmanned aircraft systems (UAS) an attractive
technology for a wide range of commercial and industrial applications.
Once the exclusive province of the military and hobbyists, UAS (commonly
known as “drones”) are now being used for motion picture and television
filming and general aerial photography, surveying and mapping, monitoring
and inspection of vertical and linear infrastructure, such as oil rigs and
pipelines, and large scale landscapes such as surface mines and farm land.
Some envision the use of UAS to deliver packages and pizza, and are actively
pursuing research and development to that end.

This article presents the views of the authors and do not necessarily reflect those of Hunton &
Williams  or its clients. The information presented is for general information and education  purposes.
No legal advice is intended to be conveyed; readers should consult with legal counsel with respect
to any legal advice they require related to the subject matter of the article.
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Although the technology is readily available and increasingly inexpensive,
the operation of UAS within the National Airspace System — which for UAS
means pretty much anywhere out-of-doors — requires compliance with
(or exemption from) Federal Aviation Administration (FAA) regulations
and implicates a number of other legal considerations. As can be expected
with the opening of any new technological frontier, a conflict has arisen
between the goals of commerce and those of government. Businesses are
looking to maximize the commercial uses of UAS and expedite innovation.
Although federal, state and local governments share the interest in promoting
economic growth, they are also responsible for ensuring national security
and public safety and are increasingly under pressure to address concerns
about individual privacy as well. This chapter will provide an overview of the
developing legal and regulatory landscape for the use of unmanned aircraft
in commercial applications in the United States, in particular in the energy
and mining sectors.

§ 1.02. Unmanned Aircraft Systems.

Unmanned aircraft come in many shapes and sizes depending on their
function. UAS used in military applications, such as the “Predator” drone,
can be as large as manned aircraft and capable of carrying (and delivering)
large payloads. At present, unmanned aircraft used in the commercial sector
are typically much smaller, and are similar in size and appearance to the
kinds of “model” aircraft used for recreational purposes and available for
purchase at many hobby shops and retail electronic stores (although often
employing substantially more sophisticated technology). As discussed
below, for regulatory purposes, the FAA defines a “small” UAS as one that
weighs less than 55 pounds.! This category covers most UAS currently
used in commercial and industrial applications and accommodates the use
of cameras or sensing equipment on the aircraft. This chapter will focus on
the small UAS category.

1 FA A Modernization and Reform Act of 2012,49 U.S.C.A. § 40101 Sec. 331. Definitions
6).
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Small UAS take one of two basic forms. Most common are “rotor
craft” which operate much like a manned helicopter, with vertical take-off
and landing and capability to hover in place and move in any direction in
three-dimensional space. The least expensive rotor craft targeted to hobbyists
typically use four rotors, but more sophisticated aircraft intended for serious
commercial and industrial applications often use six or even eight rotors
for increased reliability and operational capability even if one of the rotors
should fail. Less common, but still appropriate for certain applications (such
as extended flights along a linear corridor), are fixed wing unmanned aircraft.
These are typically launched using a small catapult or even by hand, and
land like a conventional manned fixed wing aircraft, albeit somewhat less
gracefully.

Most small UAS operate using electric motors with on-board batteries
(along at least one company is marketing a solar powered fixed wing aircraft).
Payload limitations constrain the battery capacity which means that flying
times are typically limited to no more than an hour or two. The aircraft
are operated remotely by radio frequency using a ground-based command
station (which may be simply a laptop computer or tablet). They can be
operated manually much as a pilot would control a manned aircraft, but in
most commercial applications operation is governed by pre-programmed
GPS coordinates. More sophisticated systems include “homing” capability
that directs the aircraft to a safe landing at a pre-determined location if the
communication link to the command station is lost.

§ 1.03. UAS Applications for the Energy and Mining
Sectors.

Unmanned aircraft are already being used for a variety of applications
in the energy and mining industries. In general, UAS are well suited for tasks
that are dirty, dull, or dangerous. Several large electric utility companies have
obtained FAA approval to use UAS to inspect transmission line corridors
and monitor conditions within linear rights-of-way on both a routine basis
and in response to outages.? Oil and gas companies have obtained FAA

2 As discussed infra at § 8.04 [2], at present, all commercial UAS operations must
be approved by the FAA on a case-by-case basis. The FAA maintains a listing of all such

5
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approval to use UAS to inspect flare stacks and monitor remote drilling and
extraction operations. Several UAS operators have obtained FAA approval
to inspect and survey surface mining operations. For these applications,
UAS operations are generally safer, more efficient, and less expensive than
the use of manned aircraft or other means. As the technology develops,
and regulatory flexibility expands, many more commercial and industrial
applications for UAS are likely to be found.

§ 1.04. FAA Regulation and Integration of UAS into the
National Airspace System.

[1] — Background.

The Federal Aviation Act of 1958 established the FAA and charged the
agency with responsibility for regulating the use of “navigable airspace”
within the United States.3 The FAA views its primary mission to be the safe
and efficient of operation of aircraft — with safety always the top priority. To
accomplish this mission, the FA A established the National Airspace System
(NAS), which consists of both infrastructure — a network of air navigation
facilities, air traffic control facilities, and airports — and operational rules
and regulations. Known collectively as the Federal Aviation Regulations (or
FARy), these rules govern, among other matters, the certification of aircraft,
pilot qualifications, and aircraft operations.*

The FAA considers UAS to be “aircraft” subject to the FARs, and in
2007 the agency issued a notice stating that “no person may operate a UAS
in the National Airspace System without specific authority.”> The FAA’s
regulatory authority under the Federal Aviation Act applies to “the navigable
airspace,” which is defined as “the minimum altitudes of flight prescribed
by regulations” issued pursuant to the statute.® The FARs specify certain

authorizations, and provides access to the authorization documents, at the following web site:
http://www.faa.gov/uas/legislative_programs/section_333/333_authorizations/.

3 gpusc. §40103(b).

4 14 CFR.Parts 1-199.

5 Federal Aviation Administration, “Unmanned Aircraft Operations in the National
Airspace System,” 72 Fed. Reg. 6689-6690 (Feb. 13,2007).

6 49USC. §40102(a)(32). The FAA thus has discretion to set the geographic limits of
its own regulatory authority.
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minimum altitudes for aircraft operations — for example, 500 feet above
the ground surface in uncongested areas (except as necessary for takeoff
or landing).” Arguably, in such areas (and away from airports) the space
below 500 feet — where many UAS operations occur — is not within the
“navigable” airspace, and thus not subject to the FA A’s statutory jurisdiction.
The FAA plainly takes a different view, however, at least with respect to
UAS, having recently pursued a successful enforcement action against a
UAS operator for allegedly reckless operations as low as 10 feet above the
ground.d As a practical matter, therefore, anyone operating a UAS anywhere
out-of-doors should expect to comply with the FARs.?

Unfortunately, the FARs were developed in the context of manned
aircraft and in certain respects do not translate well to UAS. A core principle
under the FARs is the requirement that “vigilance shall be maintained by
each person operating an aircraft so as to see and avoid other aircraft.”10
Given the absence of an on-board pilot, however, UAS cannot be presumed to
be capable of meeting this requirement. Similarly, the lack of on-board pilot
and communications capabilities means UAS cannot receive and respond
to instructions from air traffic control operators. In addition, the physical
constraints of small UAS preclude compliance with some requirements
under the FARs, such as the requirement to maintain documentation on
board the aircraft. As a consequence, other than for strictly recreational
purposes, UAS cannot be operated legally in the navigable airspace of the
United States without specific authorization from the FAA providing relief
from the provisions of the FARs that cannot be met.

It has been recognized for years that this situation presents a significant
obstacle to realizing the substantial benefits from the commercial use of

7 14 CFR. §91.119().

8 See Huerta v. Pirker, NTSB Order No. EA-5730, Docket CP-217 (2014).

9 The term “National Airspace System” refers to the FAA’s “system” for regulating
aircraft operations, and does not define a geographic space. The only term defined by statute
or regulation delineating the geographic scope of FAA jurisdiction for aircraft operations,
and thus the real-world space within which the National Airspace System functions, is
“navigable airspace.”

10 14 C.FR. §91.113(b).
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UAS technology. Congress sought to address this problem in the Federal
Aviation Administration Modernization and Reform Act (“FMRA”) of 2012
by tasking the Secretary of Transportation with developing a comprehensive
plan for the full integration of UAS into the National Airspace System by
September 30, 2015.11 Although the FAA is behind schedule to meet that
deadline, it has been making progress. It created the Unmanned Aircraft
Systems Integration Office and in 2013 issued a “road map” outlining the
plan to move from the initial accommodation of UAS on a limited basis to
full integration into the NAS. In the fall of 2014, the FAA issued the first
“exemption” pursuant to Section 333 of the FMRA authorizing the use of
UAS on a case-by-case basis. On February 23, 2015, the FAA published
a notice of proposed rulemaking to establish a new regulatory program
that would generally authorize the operation of small UAS under certain
conditions. These latter two developments are discussed further in the next
sections.

[2] — Section 333 Exemptions.

Section 333(a) of the FMRA directs the Secretary of Transportation
(acting through the FA A) to “determine if certain unmanned aircraft systems
may operate safely in the national airspace before completion of the plan and
rulemaking required by section 332 of this Act.”!2 Relying on this authority,
the FAA has established an “exemption” process for granting individual
authorizations for the operation of UAS on a case-by-case basis as an interim
measure until the FAA promulgates regulations providing for the general
operation of UAS in the National Airspace System.!3

There are three elements to the exemption process. First, where warranted
by the specific circumstances, the FAA relies on express authority under
Section 333(b) of the FMRA to waive the requirement for an airworthiness

11" EMRA, § 332(a), Pub. Law 11-95 (Feb. 14, 2012).

12 FMRA § 333(a).

13 See FAA Home — Unmanned Aircraft Systems — Key Initiatives — Section 333; http://
www.faa.gov/uas/legislative_programs/section_333/.

8
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certification for a particular model of UAS.14 This eliminates the need for
a detailed evaluation of the aircraft by the FAA to determine that it has the
necessary capabilities to operate safely in the National Airspace System, a
process that typically takes several years. Second, the FA A relies on existing
statutory and regulatory authority to grant exemption from specific FARs
upon a finding that such exemption is in the public interest.!> Finally, the
petitioner must obtain a Certificate of Waiver or Authorization (“COA”) from
the local FAA Air Traffic Organization for the specific UAS operation in
the National Airspace System.

A petition to the FAA for exemption from the FARs must (i) identify the
specific sections of the FARs from which exemption is sought, (ii) describe
the extent of and reason for the relief sought, (iii) explain how granting the
exemption would benefit the public as a whole (i.e., why it is in the public
interest), and (iv) explain how an equivalent or greater level of safety will be
achieved by the grant of the exemption.!6 In practice, Section 333 exemption
petitions for UAS operations typically include information about the specific
aircraft, including technical specifications and user manuals, and describe the
specific purpose and geographic locations of the proposed UAS operations.
The petition also typically includes some kind of flight operating protocol

14 FMRA § 333(b) (requiring the Secretary to determine “which types of unmanned
aircraft systems, if any, as a result of their size, weight, speed, operational capability,
proximity to airports and populated areas, and operation within visual line of sight do not
create a hazard to users of the national airspace system or the public or pose a threat to
national security,” as well as whether an airworthiness certification is required for any such
unmanned aircraft systems).

15 The FAA Administrator is authorized by several statutory provisions to issue exemptions
from the FARSs in appropriate circumstances. For example, the Administrator “may grant
an exemption from a regulation prescribed in carrying out sections 40103(b)(1) and (2),
40119, 44901, 44903, 44906, and 44935-44937 of this title when the Administrator decides
the exemption is in the public interest.” 49 U.S.C. § 40109(b). Likewise, the Administrator
“may grant an exemption from a requirement of a regulation prescribed under subsection (a)
or (b) of this section or any of sections 44702-44716 of this title if the Administrator finds
the exemption is in the public interest.” 49 U.S.C. § 44701(f). Pursuant to these statutory
authorities, the FA A regulations allow a party to request relief from the FARs by submitting
a petition for exemption to the FAA. 14 C.FR. § 11.61.

16 14CFR.§ 1181
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that outlines operator qualifications, pre-and post-flight safety check and
maintenance procedures, and in-flight operating parameters and limitations
as a basis for demonstrating that the proposed operations will provide for at
least an equivalent level of safety as would be achieved through compliance
with the requirements from which relief is sought.

The FAA granted the first Section 333 exemptions in September and
October of 2014 authorizing the operation of UAS for closed-set motion
picture and television filming. Over the next several months, the FAA issued
additional exemptions for aerial surveying and photography, flare stack
inspections, agricultural analysis, aerial monitoring of controlled access oil
and gas facilities, and bridge inspections, among other uses. All of these
exemptions, which are valid for two years, include the same general terms,
conditions and limitations. The exemption only authorizes the use the specific
aircraft identified in the petition. The initial exemptions limited the UAS
operations to the specific purpose described in the petition. More recent
exemptions, for which the FAA has developed a more or less standard list of
conditions, do not expressly limit the purpose for which the UAS operation
is authorized, although the exemption document elsewhere notes the specific
purpose described in the petition. For these more recent exemptions, it is
unclear whether the UAS operation is strictly limited that the petitioner’s
stated purpose or whether other uses are authorized as long as they comply
with all of the specified operational limitations.

The operational limitations are largely the same for each exemption,
regardless of the aircraft to be used or the specific purpose of the operations.
The primary requirement, which is intended to satisfy the “see and avoid”
requirement, is the use of both an operator and a visual observer each of
whom must have a visual line of sight to the UAS at all times. Other standard
operational conditions and limitations include: (i) a maximum speed of
87 knots (100 miles per hour), (ii) a maximum altitude of 400 feet above
ground level, (iii) operations only during daylight hours and under conditions
of good visibility, (iv) no operations within 5 miles of an airport without
written permission from the airport operator, (v) no operations within 500
feet of any nonparticipating persons, vessels, vehicles or structures (subject
to certain exceptions where adequate safety measures are taken), and (vi) all

10
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operations must be conducted over private or controlled-access property with
permission from the property owner. In addition, the operator must hold at
least a private, recreational, or sport pilot’s license from the FAA.

Through mid-March of 2015, the FAA had granted 37 individual
exemptions. These first exemptions prompted a wave of additional
applications and a backlog quickly developed. To address this problem, in
early April the FAA began to use what it described as a “summary grant”
process to streamline its review of Section 333 exemption petitions. Under
this process, the FAA issues exemptions based on the analysis conducted for
exemptions previously granted for essentially the same kind of operations
using the same or similar aircraft. Employing this new process, the FAA has
significantly accelerated pace of its review. As of June 30, 2015, nearly 700
exemptions had been granted, although hundreds more remain in the queue
as the early approvals have sparked interest from other prospective users
of UAS for commercial purposes. In a further effort to expedite the use of
UAS, the FAA announced in late March of 2015 that it would begin issuing
a “blanket” COA with each Section 333 exemption that would authorize the
operation of UAS below 200 feet and beyond certain minimum distances
from airports, thus eliminating the need to obtain an individual COA for
UAS operations occurring within these geographic limits, which likely
accommodate the majority of such operations as presently authorized under
Section 333 exemptions.

[3] — Proposed Rule to Authorize the Operation

of Small UAS.

On February 23, 2015, the FAA published a notice of proposed
rulemaking concerning the operation of small UAS.!7 The proposed rule
would create a new regulatory program within the FARs applicable to UAS
weighing less than 55 pounds. Under the rule, the operation of such aircraft
would be generally authorized subject to certain standard limitations similar,
but not identical, to the limitations typically imposed in connection with

17" 80 Fed. Reg. 9544 (Feb. 23, 2015).
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Section 333 exemptions. These conditions and limitation include: (i) visual
line of sight operations only (but no requirement for a visual observer), (ii) no
flight over any persons not directly involved in the operation, (iii) operations
only during daylight hours and visibility of at least three miles from the
control station, (iv) maximum speed of 87 knots (100 miles per hour); (v)
maximum altitude of 500 feet above ground level; (vi) operations allowed in
Glass G airspace without need for COA from local Air Traffic Organization.
The proposed rule would not require an airworthiness certification for small
UAS, and would not require the operator to have a pilot’s license, but would
require an unmanned aircraft operator certificate with a small UAS rating
to be issued under a new certification program.

In its proposal, the FAA requested public comment on a variety of
topics, and approximately 4500 comments were submitted by the time the
comment period closed on April 24, 2015. The FAA is under no legally
imposed deadline to take action on the proposed rule. However, an agency
official recently advised a House panel that the small UAS rule is expected
to be finalized by June of 2016.18

If the rule is issued as proposed, it would likely accommodate a wide
range of potential applications in the energy and mining sectors. Nonetheless,
as outlined below, some of the proposed limitations could significantly
constrain such applications.

[a] — Visual Line of Sight Limitations.

The proposed rule would impose fairly strict “visual line of sight”
(VLOS) limitations. Although the proposal would not require the UAS
operator to maintain actual visual contact with the aircraft at all times, the
operator must be “capable” of visual contact with the UAS at all times, even
if a visual observer is used. Although the FAA is aware of the advancements
in “first person view” technology by which the operator would view images

18 Testimony of Michael Whitaker, FAA Deputy Administrator, Hearing, “Drones: The
Next Generation of Commerce?” before U.S. House of Representatives Committee on
Oversight and Government Reform, June 17, 2015.
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from a camera mounted on the UAS,19 it believes this technology is not
sufficiently advanced to satisfy the “see-and-avoid” requirement that is “at the
heart of the FA A’s regulatory structure mitigating the risk of aircraft colliding
in midair.”29 The VLOS requirement substantially limits the distances that
can be covered by UAS operations during a given flight.

[b] — No Operations from a Moving Aircraft

or Land-Borne Vehicle.

The proposed rule would prohibit the operation of UAS from a moving
aircraft or land-based vehicle.2! This reflects the FAA’s approach for
mitigating the risk of loss of positive control over the aircraft by constraining
the lateral extent of UAS operations. As with the VLOS requirement
described above, this restriction by design limits substantially the distances
that can be covered by UAS operations during a given flight. For a linear
facility, such as a pipeline, the operation of UAS from a vehicle traveling
within the right-of-way corridor could greatly enhance the efficiency of the
operation, with seemingly little if any adverse effect on the safety of the
operation. In its proposal, the FAA acknowledged that it “is considering
alternatives for regulation of the operation of small UAS from moving land
vehicles, while protecting safety”22 and specifically invited comments on a
regulatory framework for such operations.

[c] — Daytime Operations Only.

In line with the standard limitations specified for Section 333 exemptions,
the proposed rule would limit UAS operations to daylight hours (official
sunrise to sunset hours, local time). This restriction is intended to ensure

19 “Pirgt person view” refers to real-time video images of the surrounding airspace from
on-board cameras that provide a perspective similar to that of an on-board pilot.

20 80 Fed. Reg. at 9560.

21 Unlike the Section 333 exemption grants to date, the proposed small UAS rule would
permit the operation of the UAS from a water-borne vehicle based on the rationale that a
loss of positive control of an aircraft over water would be less likely to injure a person or
property.

22 80 Fed. Reg. 9544, 9562 (Feb. 23,2015).
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the visibility of the aircraft, the surrounding airspace, and even people on
the ground. While noting that existing federal aviation regulations impose
extensive lighting requirements on manned aircraft operations (that could be
quite cumbersome for UAS), the FAA invited comments on how to mitigate
the risk of UAS operations during low-light or nighttime operations.

§ 1.05. Privacy Considerations.

The rapidly expanding use of UAS by hobbyists, businesses, and
government agencies has raised concerns about the use (or misuse) of
the technology in a way that threatens personal privacy interests.23 No
one welcomes the prospect of a camera-equipped drone hovering outside
a bedroom window, although existing “peeping Tom” prohibitions
presumably would apply to such an activity. UAS technology also provides
new perspectives that implicate novel privacy considerations. For example,
outdoor activities behind a backyard wall or fence that are generally shielded
from public view by someone observing from the ground can be brought
into plain view by means of a drone operating 100 feet above a neighboring
property. As discussed Section 1.06 below, a number of states have enacted
or are considering new laws to address this circumstance by restricting or
prohibiting the use of UAS to capture images of third parties without their
consent.

The FA A has taken a neutral stand, imposing no standards or limitations
related to privacy in either its proposed small UAS rule or in setting the
terms and conditions for Section 333 exemptions.24 However, another federal
agency has been charged with the task of coordinating efforts between various
public and private stakeholders to develop privacy standards for commercial
UAS use. On March 4, 2015, in response to a directive from the President,
the U.S. Department of Commerce’s National Telecommunications and

23 Asused here, “privacy” refers to the interest of an individual in avoiding observation
by others when engaging in conduct for which such individual has a reasonable expectation
of privacy, as well as avoiding the recording and dissemination of images of identifiable
persons engaging in such private conduct.

The FAA expressly stated that privacy issues were “beyond the scope” of its small UAS
proposed rulemaking. 80 Fed. Reg. at 9552.
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Information Administration (NTTA) announced a multi-stakeholder process
seeking comments on best practices concerning privacy, transparency, and
accountability issues related to commercial and private use of UAS. As part
of this process. NTIA plans to convene a series of public meetings following
the initial round of comments, which were due by April 20, 2015. Where this
process will lead remains to be seen. One possibility is the development of
set of general standards that businesses can adopt as part of their own privacy
policies for UAS operations. In light of the many new state laws designed
to protect against invasion of privacy by means of UAS, commercial UAS
operators would be well advised to adopt policies making clear that they do
not use the technology to observe or record identifiable persons not involved
in the operation.

In addition, recently filed litigation seeks to compel the FAA to weigh
in on privacy issue despite its desire to remain neutral. On March 31, 2015,
the Electronic Privacy Information Center (EPIC) filed a petition with the
U.S. Court of Appeals for the D.C. Circuit alleging that the FAA unlawfully
failed to address privacy in its proposed rule for small UAS, and challenging
the FAA’s denial of EPIC’s petition requesting the agency to issue rules to
protect against threats to privacy and civil liberties from the operation of
UAS in the United States.2> This litigation is still in the early stages, and the
outcome remains to be seen.

§ 1.06. State and Local Laws and Regulations.

Over the past couple of years, prompted primarily by privacy concerns,
many states have enacted or are actively considering legislation to regulate
the use of UAS. Much of this legislation is focused on the use of UAS
for surveillance by state and local law enforcement agencies, and involve
restrictions on the collection and retention of surveillance data, but in many
cases the prohibitions also apply to private or commercial UAS operations.
For example, in April of 2015, the state of Florida enacted legislation that
prohibits any person (in addition to any state agency or political subdivision)

25 Electronic Privacy Information Center v. FAA, No. 15-1075 (D.C. Cir. Mar. 31. 2015).
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from using UAS to capture images of private real property or individuals
on such property under circumstances where a reasonable expectation of
privacy exists without written consent from the affected parties.26 The law
creates a presumption that a person has a reasonable expectation of privacy
on any private property which cannot be seen by persons located at ground
level from a place where they have a legal right to be, and creates a private
right of action for compensatory and punitive damages for a violation of
the prohibition.2” The bill also creates an exception to this prohibition for
the use of UAS by an electric, water, or natural gas utility for operation and
maintenance of utility facilities.28

Some state laws governing UAS operations go beyond prohibitions
against unauthorized surveillance. For example, in 2014, North Carolina
enacted a law that requires any person operating UAS for commercial
purposes to obtain a license from the Division of Aviation of the state
Department of Transportation.2 This is in addition to the pilot licensing
requirements imposed by the FAA. At the state level, the legal landscape
regarding the operation of UAS likely will continue to change over the next
few years, and businesses operating UAS will need to pay close attention
to state and local legal requirements to ensure that such operations fully
comply with the law.30

§ 1.07. Property Rights.

Because UAS are typically operated at altitudes much lower than manned
aircraft, the integration of UAS into the National Airspace System likely will
result in new legal conflicts between the rights of property owners and the

26 Epacted as Senate Bill 766, the law amends the “Freedom from Unwarranted
Surveillance Act” codified at § 934.50 of the Florida Statutes.

27 Fla. Stat. § 934.50(3)(b),(5) (2015).

28 Fla. Stat. § 934.504)(f) (2015).

29 House Bill 1099 (amending Chapter 15A of the North Carolina General Statutes to add
anew Article 16B, “Use of Unmanned Aircraft Systems”).

30 There are a number of web sites that track state UAS laws. For example, the National
Conference of State Legislatures maintains such a site at http://www.ncsl.org/research/civil-
and-criminal-justice/2014-state-unmanned-aircraft-systems-uas-legislation.aspx.
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rights of persons operating UAS for otherwise lawful purposes. A central
question is whether, and to what extent, a property owner has a legal right
to prohibit UAS from flying over his property. As noted above, commercial
UAS operations authorized by a Section 333 exemption require the property
owner’s permission. The proposed small UAS rule, however, imposes no
such requirement and would generally authorize the operation of UAS in
any airspace not subject to air traffic control (Glass G airspace). The rule
also would confirm that the “navigable airspace,” at least for UAS, extends
to altitudes below 500 feet, where conflicts between UAS operations and
the use and enjoyment of the underlying land are most likely to arise. This
section outlines the issues and discusses some of the competing legal claims
with which courts and legislatures will have to contend.

English common law provided the legal background for the American
concept of airspace rights through the writings of such authors as Edward
Coke and William Blackstone. Perhaps the most famous maxim of English
law that was carried through to modern times is “cujus est solum, ejus est
usque ad coelum” (whoever has the land possesses all the space upwards to
an indefinite extent).3! This rule remained an important concept of property
law until the invention of the airplane and the birth of the aviation industry.

Early cases in American history dealt with airspace rights in close
proximity to the ground, such as who owned the fruit falling from
overhanging tree branches32 and whether a landowner could enjoin the
stringing of telephone lines over his property.33 Landowners often prevailed,
but even in the case of pears falling from overhanging tree branches onto
another person’s property, the court held that the landowner was only entitled
to remove the branches, not to convert the branches or fruit to his own use.34
Eventually, technological advancements would force the courts to define

31 Robert R. Wright, The Law of Airspace, T (1968).

32 See Lyman v. Hale, 11 Conn. 177 (1836) (finding that a landowner was entitled to
remove overhanging branches on his property but was not entitled to keep the fruit from
the branches since he did not own it).

33 See Butler v. Frontier Telephone Co., 109 App Div 217,95 NYS 684 (1905) (allowing
a landowner to eject telephone lines strung above his property).
34 Lyman, 11 Conn. at 184.
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the limits of airspace rights more precisely and balance the interests of
landowners against the claims of aviation. Several theories of airspace rights
have been advanced at different times and places throughout U.S. history,
including the following: absolute ownership of all airspace above the land,
ownership of airspace subject to a public privilege of flight, ownership up
to a fixed height, ownership up to the landowner’s ability to take effective
possession, and no ownership except for the space that the landowner actually
occupies.3d

The U.S. Supreme Court eventually set an important precedent regarding
airspace rights in U.S.v. Causby,30 a case involving U.S. military flights over
a chicken farm located near a municipal airport. The landowner claimed that
flights at altitudes as low as 83 feet above ground by large and loud military
aircraft amounted to a taking of his property because the flights disrupted
his daily activities, frightened his animals, and eventually forced him to shut
down the chicken farm.37 The Court held that the common law doctrine that
a property owner holds rights to an infinite extent in the airspace above his
property “has no place in modern world,” but nonetheless concluded that the
landowner had a property interest in “at least as much of the space above the
ground as he can occupy or use in connection with the land” and had a right to
“exclusive control of the immediate reaches of the enveloping atmosphere.”38
Applying that standard, the Court ruled that flights at altitudes so low as to
prevent the landowner from continuing to use the property to raise chickens
was an invasion of the landowner’s property rights.

In reaching this decision, the Court considered the competing interest of
the public in air navigation. At that time, “navigable airspace” was defined
by statute as “airspace above the minimum safe altitudes of flight prescribed
by the Civil Aeronautics Authority,” and the minimum safe altitude during
daylight hours was set by regulation at 500 feet.39 In the Court’s view, the

35 Wright, supra at 145.

36 U.S. v. Causby, 328 U.S. 256 (1946).
37 Id.at259.

38 1d.at264.

39 4. at 260.
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public aviation easement established by federal law did not extend below
the designated 500-foot minimum altitude for safe flight, and thus the take-
off and landing operations at issue were deemed to occur outside of the
“navigable airspace.” The Court thus avoided the need to resolve any conflict
between the landowner’s rights to the airspace above his property and the
navigable airspace that Congress had placed within the public domain.

Under the current FAA regulations, the minimum safe altitude for air
navigation is 500 feet above the ground, which presumably defines the floor
for the navigable airspace. Most UAS operations take place in the very
airspace that is not typically used for navigation by manned aircraft, and
thus not traditionally considered part of the navigable airspace, at least as
interpreted by the Supreme Court in Causby. As noted above, however, the
FAA has asserted regulatory jurisdiction for UAS below 500 feet, raising a
question about what currently constitutes navigable airspace. Moreover, if
the small UAS rule is issued as proposed, then the minimum safe altitude
defined by regulation, and thus the “navigable airspace,” would extend all the
way to the ground, at least for UAS. In that event, the public right of transit
through the navigable airspace established by federal statute would appear
to authorize the use of UAS over any property at any altitude, regardless of
the property owner’s objection.0

Against this background, it is uncertain whether a landowner would be
able to maintain an action for trespass against a person who operates a drone

40 This issue is illustrated by a current legislative effort in California to define the
circumstance when the flight of an unmanned aircraft over private property may be
considered a trespass. As originally drafted, the bill in question (SB 142) targeted flights
below the “navigable airspace” as defined by federal law. A law professor at Pepperdine
University, Gregory McNeal, commenting on the proposal, pointed out that, at least for UAS,
the FAA considers the navigable airspace to extend down to the ground surface, in which
case the proposed law would not achieve its objective. See Http://www.forbes.com/sites/
gregorymcneal/2015/02/16/californias-drone-trespass-bill-is-great-except-for-one-fatal-flaw/.
At Professor McNeal’s suggestion, the bill was subsequently amended to draw the line for
trespass at 350 feet above the ground, so as to leave room for UAS overflights in the space
between 350 and 500 feet. The amended bill was passed by the California Senate on May
5, 2015, and was referred to the California State Assembly for consideration. Even if this
bill is eventually enacted into law, a question remains whether it would be preempted by
federal law purporting to define “navigable airspace” for UAS all the way to the ground.
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over his property without his permission. An alternative approach that may
avoid some of these unsettled property rights questions would be a claim for
nuisance to prevent incursions into the space above private land. A nuisance
claim typically requires the landowner to demonstrate some interference with
the use and enjoyment of the land, but does not require a claim of property
right to the airspace in which the UAS operates. Common factors in airspace
nuisance claims involve excessive noise, dust, smoke, health issues, fear of
injury, diminution in property value, and the loss of the use of the premises
for certain purposes.*! As a practical matter,however, the ability to prosecute
anuisance abatement suit could be hampered by the difficulty in identifying
the offending UAS operator.

There may also be some self-help measures available to property owners
concerned about unauthorized UAS operations over their land. Various UAS
“counter-technologies” are beginning to appear in the marketplace, including
drone detection via acoustics, electronic signal detection and disruption, and
even devices for physical UAS interdiction (although it is worth noting that if
a UAS is considered “aircraft” by the FAA then it could be a federal crime to
attack or destroy one). Some counter-technologies concentrate on detecting a
UAS, either by perceiving the sound the UAS makes during flight or sensing
the electronic signals that are sent to and from the UAS. For example, one
company claims that its equipment can detect the radio frequencies and
GPS signals used for UAS operations.#? These electronic signals could be
detected and possibly disrupted under certain circumstances, but jamming
devices in the United States are strictly controlled and typically limited only
to government use. Another company has designed a product that detects
wireless surveillance devices, such as a UAS-mounted camera or sensor
that is attempting to use the landowner’s wireless network to stream data
to another location, and prevents them from connecting to the landowner’s
network 43 This at least prevents surveillance data from being streamed to
the trespassing party over the landowner’s own network. Possible methods

41 Wright, supra at 158.
42" Drone Detector, http:/www.dronedetector.com/.
43 Cyborg Unplug, https:/plugunplug.net/.
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of physical UAS interdiction include everything from UAS interceptors that
drop a tangle line into the rotors of the offending UAS,* to falcons,® to
shotguns.46

As a body of law develops around the use of drones and landowners
resort to various self-help methods, physical countermeasures may become
more commonplace and legally authorized in certain situations. The issue
may come down to whether the courts view unwanted UAS in a landowner’s
airspace more like an overhanging tree branch that can be cut off or an aircraft
flying at the FAA approved altitude within a public right of way.

§ 1.08. Conclusion.

Unmanned aircraft systems are already being used by energy and mining
companies for tasks such as inspection, monitoring, and surveying of remote
facilities and hard-to-access infrastructure. In these applications, UAS are
generally safer, more effective, and less expensive than manned aircraft or
other means for accomplishing such tasks. The technology is evolving rapidly,
expanding the capabilities while at the same time bringing down costs. It is
reasonable to expect that UAS could become commonly employed for a wide
range of applications in the energy and mining industries — in particular,
tasks that are dirty, dull, or dangerous. At the same time, the operation of
UAS for commercial purposes raise a number of legal considerations, from
FA A regulation, to state laws protecting privacy interests and property rights,
to potential liability for property damage or personal injury. Companies
wishing to take advantage of the benefits of UAS technology also should pay
close attention the legal and regulatory landscape as it continues to evolve
along with the technology.

44 Popular Science, (Jan. 16, 2015), “Rapere is an Anti-Drone Interceptor,” http:/www.
popsci.com/rapere-anti-drone-interceptor.

45 Popular Science, (Dec. 5, 2014), “Can Birds Be Trained To Bring Down Drones?,”
http://www.popsci.com/can-birds-be-trained-attack-drones.

46 Popular Science, (Sept. 30, 2014), “New Jersey Man Accused of Shooting Down
Neighbor’s Remote Control Drone,” http://philadelphia.cbslocal.com/2014/09/30/new-jersey-
man-accused-of-shooting-down-neighbors-remote-control-drone/
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§ 2.01. Introduction and Overview.

Since its passage in 1973, the Endangered Species Act has primarily
affected the western United States. Because of the high amount of federal
ownership of western land, which triggers federal government obligations
under the Act, and the volume of listed species and designated critical habitat
in the western states, the Endangered Species Act is a routine consideration
in most western development projects. Recently, the U.S. Fish and Wildlife
Service has been listing more species and designating more critical habitat
in the eastern part of the country. As the volume of eastern listed species
and extent of eastern critical habitat rises, the Endangered Species Act has
become increasingly relevant in a range of eastern development projects,
ranging from oil and gas to wind development projects. This chapter
provides a basic grounding in the Act, explores the reasons for the eastern
“migration” of the Act, and highlights new developments in the regulatory
implementation of the Act.

§ 2.02. Predecessors of the Endangered Species Act.2
Before 1900, control over wildlife generally remained with the States.

Based on the Supreme Court decision in Geer v. Connecticut,? states had the

right “to control and regulate the common property in game,” which was to

2 For a detailed discussion of the development of federal wildlife law, see Michael J.
Bean and Melanie J. Rowland, The Evolution of National Wildlife Law (3 ed. 1997). See
also Donald C. Baur and Wm. Robert Irvin, Endangered Species Act — Law, Policy, and
Perspectives (2d ed. 2010).

3 Geer v. Connecticut, 161 U.S. 519 (1896).
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be exercised “as a trust for the benefit of the people.* However, Congress
soon acted to protect wildlife using its constitutional powers over interstate
commerce and expanded that power under other constitutional principles,
including its treaty-making authority and the Property Clause.

[1] — Early Wildlife Conservation Efforts and Building
Blocks of the ESA.

The Endangered Species Act of 1973 builds on concepts of federal
wildlife control that had been developing over three quarters of a century.
These concepts tested and expanded federal power over wildlife using a
variety of constitutional powers.

[a] —The Lacey Act of 1900 and the Commerce
Clause.

Prompted by the decline and eventual extinction of the passenger pigeon,
the Lacey Act of 19003 became the first federal legislation to promote wildlife
conservation, and it became the foundation for subsequent federal wildlife
legislation. The Lacey Act focuses on control of trade and relies upon the
Commerce Clause as a source of federal control over wildlife. Specifically, it
prohibits the shipment of unlawfully acquired wildlife in interstate commerce.
As such, Congress designed the act primarily to support state game laws and
enforcement. The Lacey Act also authorized the Secretary of Agriculture to
reintroduce birds that had become locally extinct.

[b] — The Migratory Bird Treaty Act of 1918 and the

Treaty Power.
In 1916, the United States and Great Britain signed the Migratory Bird
Treaty out of concern of over-hunting birds.® The Migratory Bird Treaty

4 4. at528-29.

5 Lacey Act of 1900, 31 Stat. 187 (codified as amended at 16 U.S.C. §§ 701, 3371-78 and
18 US.C. § 42).

Convention for the Protection of Migratory Birds, U.S.-Gr. Brit., Aug. 16,1916, 39 Stat.
1702.
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Act of 19187 (MBTA) served as the implementing legislation for the treaty.
The MBTA relied upon the federal treaty-making power of the Constitution
as an additional source of power to control wildlife. The Supreme Court
in Missouri v. Holland® upheld the statute, which was deemed to have
supremacy over State laws because it was enacted under the treaty power of
the federal government.

The MBTA imposed a “take” prohibition, which made it a federal crime
to do any of the following, unless and except as permitted by regulation:
“pursue, hunt, take, capture, kill . . . [or transport] any migratory bird, any
part, nest or egg of such bird.”® The MBTA also introduced the concept of
exceptions to a take prohibition. The statute expressly authorizes the Fish
and Wildlife Service to regulate “takes” by issuing permits.!9 To date, the
Fish and Wildlife Service has developed permitting regimes for intentional
takes under the MBTA,, i.e., hunting and depredation permits,!! but has only
recently begun a process that may lead to a permitting regime for incidental
takes, i.e., those takes that result from otherwise lawful activity that has the
incidental impact of “taking” a migratory bird.!2

7 Migratory Bird Treaty Act of 1918, 40 Stat. 755 (codified as amended at 16 U.S.C.
§§ 703-12).

Missouri v. Holland, 252 U.S. 416 (1920).
9 16US.C.§703.
10 14, § 704.
I See, e.g.,50 C.FR.Part 20, supbarts A—J and L and Part 21 (generally applicable hunting
regulations); 50 C.F.R. Part 20 subpart K (establishing hunting seasons, hours, bag limits,
etc. annually). See also Fish & Wildlife Service, Depredation Frequently Asked Questions,
http://www.fws.gov/pacific/migratorybirds/permits/dprd.html (last updated Mar. 17, 2015)
(guidance on depredation permits).
12° See 80 Fed. Reg. 30,032 (May 26, 2015) (explaining the Fish and Wildlife Service’s
intent to evaluate the potential environmental impacts of a proposal to authorize incidental
take of migratory birds under the MBTA). Thus far, the Service has merely issued a notice
that it will begin to examine the issue by evaluating the environmental impacts of a variety
of regulatory mechanisms in a National Environmental Policy Act (NEPA) document. When
that process is complete, the Service may choose to propose regulations via the Administrative
Procedure Act.
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[c] — Federal Lands and Resources and the Property
Clause.

In the western parts of the lower 48 states and in Alaska, the federal
government is a significant landowner, which has given rise to a different
constitutional justification for federal control of wildlife. In a line of cases
beginning with Hunt v. United States'3 and extending through Kleppe v. New
Mexico,1* the Supreme Court expanded the federal role by recognizing the
power to control wildlife to protect federal land as well as wildlife itself. In
Hunt v. United States, the court held that despite any state game laws, the
federal government had the power to protect its lands and property within
a national game preserve by permitting the killing of deer where the deer
became overpopulated and stressed the resources of the preserve.!5 And in
Kleppe v. New Mexico, the court ruled that the federal government had the
power to protect wild horses and burros on federal public lands under the
Property Clause.0 In Kleppe, the State of New Mexico had removed wild
burrows from federal land and sold them at auction. New Mexico argued
that the Property clause could only be applied to protect federal lands but
the Supreme Court determined that the power granted under that clause
extended to wildlife found on federal land.!”

[d] — Convention of Nature Protection and Wildlife
Preservation in the Western Hemisphere
of 1940.

Over the first half of the 20th century, species declines and extinction
continued to occur, with the Carolina parakeet and heath hen following the
passenger pigeon. By the early 1940s, the whooping crane was on the verge
of extinction. This contributed to the first treaty designed to avoid extinction
and protect habitat, the Convention on Nature Protection and Wildlife

13" Hunt v. United States, 278 U.S. 96 (1928).

14 Kieppe v. New Mexico, 426 U.S. 529 (1976).
15 Hunt, 278 U.S. 96, 100 (1928).

16 Kieppe, 426 U.S. 529 (1976).

17 14. at 545.
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Preservation in the Western Hemisphere of 1940.18 This treaty sought to
protect sufficient habitat to avoid extinction and recognized the need for
international cooperation due to the migratory nature of species.

[e] — The Department of the Interior’s Redbook.

The U.S. Department of the Interior’s Bureau of Sport Fisheries and
Wildlife,!° began to conduct research and conservation programs for
imperiled species. Through this effort, an administrative program within
the federal government began to emerge for the conservation of imperiled
species. Originally, the agency gave priority attention to the whooping crane.

In 1958, Congress enacted legislation to promote a research and
management program at the U.S. Department of the Interior. In 1964, the
Department published a list of 63 rare and endangered species, called the
“Redbook.” The Redbook, prepared by a committee of nine biologists within
the Bureau, thus became the precursor for the listing of species under the
Endangered Species Act. Listing under the Redbook did not bring with it
any regulatory consequences, but that would change two years later with
the enactment of the first federal legislation to protect endangered species.

[2] — Endangered Species Legislation.

The Endangered Species Act of 1973 was preceded by a number of
congressional and international efforts with the specific aim of preserving
and conserving endangered species.

[a] — Endangered Species Preservation Act of 1966.
In 1966, Congress enacted the first law directing the Secretary of the
Interior to carry out a program to conserve, protect, restore, and propagate
species threatened with extinction, the Endangered Species Preservation Act
of 1966.20 This act instructed the Secretary to identify and list endangered

18 Convention on Nature Protection and Wildlife Preservation in the Western Hemisphere,
Oct. 12, 1940, 56 Stat. 1354.

19" The Bureau of Sport Fisheries and Wildlife is now known as the Fish and Wildlife
Service.

20 Endangered Species Preservation Act of 1966, Pub. L. No. 89-669, 80 Stat. 926 (repealed
1973).
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native species in the Federal Register,2! and it authorized the use of the
Land and Water Conservation Fund to acquire land for the preservation of
these species.22

[b] — Endangered Species Conservation Act of 1969.

Congress later expanded the conservation effort with the Endangered
Species Conservation Act of 1969 after recognizing the international
dimension of the issue and the role played by commerce in the United
States.23 This act prohibited the importation of endangered species, except
for limited purposes; it created an international list of species; it was
not limited to vertebrates; and it directed the Secretary of the Interior to
seek an international meeting to develop a treaty on endangered species
conservation.24

[e] — Marine Mammal Protection Act of 1972.

In 1972, Congress enacted the Marine Mammal Protection Act
(MMPA),23 due largely to the threat to whales from commercial exploitation
and the uneven regulation of marine mammal stocks generally. The
centerpiece of the MMPA as originally passed was a moratorium on taking
marine mammals and marine mammal products.2® Congress has amended
the moratorium over time to allow certain exceptions, including exceptions
for authorized incidental take.2’” The MMPA focused increased attention
on the plight of individual species and gave further impetus to Congress to
enact sweeping endangered species legislation.

2l Id.at§ 1.

22 Id.at§ 2().

23 Endangered Species Conservation Act of 1969, Pub. L. No. 91-135, 83 Stat. 275.

24 qq at § 2 (importation); id. at 3(0() (international list of species); id. (not limited to
vertebrates); and id. at S(B) (directing the Secretary of the Interior to seek an international
meeting to develop a treaty on endangered species conservation).

25 Marine Mammal Protection Act of 1972, Pub. L. 92-522, 86 Stat. 1027 (codified as
amended at 16 U.S.C. §§ 1361-1421h).

26 16 USC.§ 1371

27T ma.
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[d] — Convention on International Trade
in Endangered Species of Wild Fauna
and Flora of 1973 (CITES).

The mandate of the Endangered Species Act of 1969 led to the Convention
on International Trade of Wild Fauna and Flora of 1973 (CITES).28 CITES
imposes trade restrictions on various classifications of at risk species. These
classifications distinguish between the degrees of vulnerability among various
at-risk species.?9 Each signatory state implements the Convention, and the
quality of implementation has varied.30

§ 2.03. Endangered Species Act of 1973 — General.

The enactment of the MMPA and the success in developing CITES led to
pressure in the United States to do more domestically for species conservation.
This pressure resulted in the Endangered Species Act of 1973,31 which, with
subsequent amendments in 1978 and the early 1980s, is essentially the law
in effect today.

[1] — Building Blocks from Precursor Conservation Efforts.

The Endangered Species Act of 1973 pulled together many of the key
concepts from species conservation programs during the previous 75 years
and combined them into a comprehensive program. It used as a foundation
all three of the constitutional powers from previous Supreme Court rulings
— the Commerce, Treaty, and Property Clauses. The principles drawn from
earlier laws included the following:

e The development of a list of species to be protected;

¢ Control of trade;
e Habitat acquisition;

28 Convention on International Trade of Wild Fauna and Flora, March 3, 1973, [1975]
27 U.ST. 1087, T.I.A.S. No. 8249.

29 Seeid.,art. 11 §§ 1-3.

30 Michael J. Bean and Melanie J. Rowland, The Evolution of National Wildlife Law
499,n.157 (3 ed. 1997).

31 Endangered Species Act of 1973, Pub. L. No. 93-205, 87 Stat. 884 (codified at 16
U.S.C. §§ 1531-43).
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Research;

International cooperation;

Species propagation and reintroduction;
Prohibition on take and exceptions thereto; and
Prohibition on import and export.

[2] — New Concepts of Endangered Species Protection.

In addition to these concepts, Congress added new principles and
requirements. These new conservation tools became some of the most

significant and controversial aspects of the Act. These were

Federal preemption of State laws: The Act establishes federal
management for listed species, displacing the traditional role of
the States in managing wildlife.

Designation and protection of critical habitat: The Act
mandates designation of critical habitat for listed species and
implements protections for critical habitat.

Interagency consultation to inform action agency decision-
making: The Act requires federal agencies to consult with
either the U.S. Fish and Wildlife Service or the National Marine
Fisheries Service32 about the impact of the proposed actions
on listed species or habitat.

Prohibition on causing “jeopardy” or adversely modifying
critical habitat: The Act prohibits federal agencies from taking
any action that will jeopardize the continued existence of a listed
species or adversely modify critical habitat.

Prohibition on “take” in the form of habitat modification: The
Actdefines “take” to include “harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or to attempt to engage
in any such conduct.”33 This has been interpreted to include
habitat modification that has the effect of causing actual harm.

32 The statute charges the “Secretary” to undertake these responsibilities and defines the
term as the Secretary of the Interior or the Secretary of Commerce. 16 U.S.C. § 1532(15).
The Secretaries have delegated their responsibilities to the U.S. Fish and Wildlife Service

and the National Marine Fisheries Service, respectively.
33 j6USC.§ 1532019
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e Incidental take permits for private lands: The Act provides a
mechanism by which a private landowner may obtain advance
incidental take authorization.

*  Recovery plans: The Act requires the U.S. Fish & Wildlife
Service and the National Marine Fisheries Service to develop
recovery plans for listed species.

[3] — Purposes of the Act.

The principal purpose of the Act is to “provide a means whereby the
ecosystems upon which endangered species and threatened species depend
may be conserved, to provide a program for conservation of such endangered
and threatened species, and to take such steps as may be appropriate to
achieve the purposes of the treaties and conventions [to implement the Act]"34
“Conservation” means the measures needed to bring species to a point of
not being on the Endangered Species list, or to achieve species “recovery.”3

[4] — Administration of the Act.
[a] — Species Covered.

Any member of plant or animal kingdom may be protected under the
Endangered Species Act. However, as discussed below, the type of protection
available differs between vertebrates and non-vertebrates and between plants
and animals.

[b] — Administering Agencies.

The U.S. Fish and Wildlife Service, within the U.S. Department of
the Interior, has jurisdiction over all terrestrial species, certain marine
mammals (e.g., sea otters and manatees) and freshwater fish. The National
Marine Fisheries Service, within the U.S. Department of Commerce, has
jurisdiction over marine species (e.g., fish, whales, seals) and anadromous
fish (e.g., salmon).

34 14.§ 1531(b)(emphasis added).
35 14.§153203).
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[5] — General Mandates of the Act.

The courts have interpreted the Endangered Species Act stringently
to give maximum protection to species. The lead case, TVA v. Hill 30 is
commonly known as the snail darter case. In that case, the Supreme Court
affirmed, “[I]t is beyond a doubt that Congress intended endangered species
to be afforded the highest of priorities.”37 The case arose when the Fish and
Wildlife Service determined that the construction of the Tellico Dam on the
Little Tennessee River would extirpate the snail darter, a newly discovered
and newly listed species, that was believed at the time to exist only in in the
section of the Little Tennessee River that would be inundated by the lake
resulting from the dam. The Supreme Court held that the Endangered Species
Act prohibited construction of the dam because it would jeopardize—indeed,
completely destroy—the species. The Supreme Court explained that the Act
does not create a balancing test; the law is to be construed in favor of the
species where there is a doubt. About twenty years later, in Sweet Home
Chapter of Communities for a Greater Oregon v. Babbitt,38 or the spotted
owl case, the Supreme Court reaffirmed the general principles of TVA v. Hill.

More recently, the Supreme Court has recognized a limit to the
Endangered Species Act. In National Association of Homebuilders v.
Defenders of Wildlife,>® the Supreme Court held that federal conservation
obligations under Section 7 of the Endangered Species Act (which require
federal agencies to consult on the impact of their actions and prohibit them
from jeopardizing listed species or adversely modifying critical habitat) do
not trump other non-discretionary federal obligations. Put simply, an agency
need not comply with the procedural requirements of Section 7 if it has a
non-discretionary duty to take an action regardless of what the result of the
Section 7 consultation may be.

36 TVA v. Hill, 437 USS. 153 (1978).

37 Id.at 174,

38 Sweet Home Chapter of Communities for a Great Oregon v. Babbitt, 515 U.S. 687
(1995).

39 National Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 644 (2007).
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§ 2.04. Listing Process: Endangered Species Act,
Section 4.40

[1] — The Listing Concept.

All protections of the Endangered Species Act flow from the act of
“listing” a species—or portion thereof—as “endangered” or “threatened,”
or the designation of a species’ “critical habitat.” The listing process is a
standard Administrative Procedure Act notice-and-comment rule-making.
The U.S. Fish and Wildlife Service or the National Marine Fisheries Service,
as applicable based upon the agency with jurisdiction over the species,
promulgates each listing rule. The list of threatened and/or endangered species
and their designated critical habitat is found at 50 C.F.R. Part 17, Subpart B.

[2] — Scope of Listing and Critical Habitats.

The Endangered Species Act defines “species” to include “subspecies”
and “any distinct population segment [(DPS)] of any species of vertebrate
fish or wildlife which interbreeds when mature.*! Thus, the Services may
list the entire species, a subspecies, or a DPS as threatened or endangered.

The Act defines an “endangered species” as a species “in danger of
extinction throughout all or a significant portion of its range.*? A threatened
species is one that is “likely to become an endangered species within the
foreseeable future throughout all or a significant portion of its range.*3
Finally, Congress defined “critical habitat™ as those “specific areas within
the geographical area occupied by the species . . . [which are] essential to the
conservation of the species and . . . which may require special management
considerations or protection. 4

Almost all of these statutory terms have been litigated over time. For
example, in Defenders of Wildlife v. United States Dep’t of the Interior,
the court found that the Fish and Wildlife Service relied on an improper

40 16 U.S.C. § 1533; 50 C.FR. § 424.
4 16 US.C. § 1531(16).

42 14.§1532(6).

43 14,8 1532020).

M4 148 153205).
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definition of “significant portion of its range’*> Another court took the
Fish and Wildlife Service to task for interpreting the “foreseeable future”
too broadly where the listing was motivated by the anticipated impacts of
climate change over the next century.#6

The Services have encountered substantial controversy when listing DPSs
because the statutory definition of DPS is subject to multiple interpretations.
For example, in National Association of Homebuilders v. Norton,*! the
Ninth Circuit upheld the Fish and Wildlife Service’s application of its distinct
population segment policy to a listing decision for the cactus ferruginous
pigmy-owl and agreeing with the agency’s holding that the Arizona
population of the owl was discrete. The court nevertheless held that the
Service arbitrarily found the population to be significant because the agency
failed to show that loss of the Arizona population would create a significant
gap in the range of its taxon or because it differed markedly in its genetic
characteristics from the Northwestern Mexican pigmy owls.

The Services have acknowledged that the statutory definition of DPS is
unclear, but to date have not proposed a formal rule to resolve that ambiguity.
In 2014, the Services included a discussion of the phrase “which interbreeds
when mature” in the preamble of a proposal to amend the regulations on
designating critical habitat.*8 There, the Services claimed that they interpreted
to phrase to mean “members of the same species or subspecies in the wild
that would be biologically capable of interbreeding if given the opportunity,
but all members need not actually interbreed with each other#® The
Services have not yet finalized the rule nor responded to comments on the
discussion of the DPS definition in the preamble to the rule. However, as the
Services characterized this discussion as an explanation of their long-standing

45 Defenders of Wildlife v. United States Dep’t of the Interior, 354 F. Supp. 2d 1156 (D.
Or. 2005).

46 Alaska Oil & Gas Assoc. v. Pritzker, No. 4:13-cv-00018-RR B, 2014 U.S. Dist. LEXIS
101446 (D. Ak. July 24,2014).

47 National Ass’n of Homebuilders v. Norton, 340 F.3d 835 (9th Cir. 2003).

48 79 Fed. Reg. 27,066, 27,070 (May 12, 2014).
9 .
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interpretation of the phrase, presumably they are applying this interpretation
now in any listing decisions related to DPSs.

[3] — Protections Applied.

The protections provided by the Endangered Species Act vary depending
on what status the species is granted. Endangered species are automatically
subject to the full protections of the Act, including the “take” prohibition
discussed in section 2.07.

Threatened species do not have automatic “take” protection. Instead,
the statute provides that they are protected by “such regulations as . . . [are]
necessary and advisable” to provide for their conservation.’0 These rules,
known as 4(d) rules, are generally as protective as those applied for
endangered species. The Fish and Wildlife Service has a blanket regulation
that extends the provisions protecting endangered species to all threatened
species unless the Service adopts a species-specific rule;’! the National
Marine Fisheries Service applies protections to threatened species on a
species-by-species basis. Separate 4(d) rules have been promulgated by
both Services for individual threatened species, providing species-specific
protective prescriptions.>2

[4] — Factors Considered for Listing.

Section 4 of the Endangered Species Act mandates that the decision to
list a species be assessed under five factors, based upon the “best scientific
and commercial data available.”>3 These five factors are:

e Present or threatened destruction, modification, or curtailment
of species habitat or range;

e Overutilization for commercial, recreational, scientific, or
educational purposes;

e Disease or predation;

50 16USC. § 1533(d).

51 50 CFR.§ 17.31(a).

52 See, e.g., 80 Fed. Reg. 17,974 (Apr. 2, 2015) (listing the northern long-eared bat as
threatened with interim final 4(d) rule).

33 16 USC. § 1533@)(1)(A)-(E).
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e Inadequacy of existing regulatory mechanisms; and
e Other natural or man-made factors affecting the species’
continued existence.

A species need not warrant listing on account of all five factors—any
one factor may be sufficient to drive a listing decision. Notably, economic
impacts are not considered as part of species listing. Both a decision to list
a species and a decision not to list a species may be challenged in court.

Courts will generally defer to the Services’ scientific expertise when
assessing these factors and making the determination of whether a species,
subspecies, or DPS meets the statutory definition of “endangered” or
“threatened.” A court examines listing decisions under the Administrative
Procedure Act’s generous “arbitrary and capricious” standard.>4 However,
on occasion, a listing decision may be so fundamentally flawed that it is
remanded to the agency for lacking a rational basis. For example, in Northern
Spotted Owl v. Hodel > the court found that the agency’s record declining to
list the northern spotted owl was not supported by a rational basis where all
expert opinions supported listing and the Fish and Wildlife Service’s record
failed to offer a “credible alternative explanation.”>0

[S] — Factors Considered for Critical Habitat Designation.

The Services must designate critical habitat at the time of listing
to the extent it is “prudent and determinable.”57 Unlike listing, critical
habitat designation can be denied if the designation is not necessary
to prevent extinction and if the “benefits of . . . exclusion outweigh the
benefits of specifying such area as part of critical habitat.”>® The balancing

54 Administrative Procedure Act of 1946, Pub. L. 79-404, 60 Stat. 237 (codified as amended
at 5 U.S.C. § 701-708).

55 Northern Spotted Owl v. Hodel, 716 F. Supp. 479 (W.D. Wash. 1988).

56 14, at483.

ST 16 USC. § 1533(a)(3). See also NRDC v. U.S. Dept. of Interior, 113 F.3d 1121 (9th
Cir. 1997) (finding that critical habitat for the California gnatcatcher must be designated at
the time of listing, and that a state habitat protection program’s existence did not justify a
decision to not designate).

38 16 U.SC. § 1533(b)(2).
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determination the statute imposes on the Services calls for an analysis of
the economic impacts that will be associated with the protective provisions
imposed under the designation. Thus, unlike a listing itself, for a critical
habitat designation, the Services must analyze the economic impact of the
proposed critical habitat.

How and when the Services should consider economic impacts remains
a subject of considerable controversy. In New Mexico Cattle Growers Ass’n
v. United States Fish & Wildlife Service,> the Tenth Circuit held that
meaningful economic analysis must be conducted as part of critical habitat
designation. Specifically, the court held that the Service may not rely on a
so-called “baseline” approach which assumes all economic impacts occur at
the listing stage, and therefore there are no separate economic consequences
from critical habitat designation. However, this decision may conflict with
arecent 2013 rule jointly promulgated by the Services regarding the proper
approach to economic impacts analyses.®0 Among other things, the new rule
requires the Services to make economic impact assessments publicly available
concurrently with the proposed critical habitat designation.

Even more fundamentally, the Services and the courts continue to
struggle with the appropriate definition of critical habitat and “adverse
modification” of habitat. Both the Fifth Circuit and the Ninth Circuit
invalidated the existing regulatory definition of “destruction or adverse
modification” of critical habitat because it (a) set too high a threshold, and (b)
did not adequately address the conservation, or recovery, purpose of critical
habitat.6! As discussed later, the Services have recently proposed a series of
new rules to replace this definition and better define critical habitat decisions.

Recent district court cases have highlighted challenges related to the
concept of critical habitat. For example, in Alaska Oil & Gas Ass’n v.
Salazar,%? the court vacated the critical habitat designation for the polar

59 New Mexico Cattle Growers Ass’n v. FWS, 248 F.3d 1277 (10th Cir. 2001).

60 78 Fed. Reg. 53,058 (Oct. 30, 2013) (codified at 50 C.F.R. § 424).

6l See Sierra Club v. FWS, 245 F.3d. 434 (5th Cir. 2001); Gifford Pinchot Task Force v.
FWS, 378 F. 3d. 1059 (9th Cir. 2004).

62 AlaskaOil & Gas Assn v. Salazar, 916 F. Supp. 2d 974 (2013) (appeal docketed, briefing
ongoing).
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bear because the record lacked evidence of physical or biological features
necessary to protect the polar bear in two of the areas designated as critical
habitat. In contrast, in Markel Interests, LLC v. United States Fish & Wildlife
Service,%3 the court upheld the designation of unoccupied critical habitat
for the dusky gopher frog on private property even though the species had
not been sighted on the property since the 1960s and the record showed
significant likely adverse impacts.

[6] — Procedures for Listing and Critical Habitat
Designation.

Either listing or delisting a species or imposing or removing a critical
habitat designation can be achieved by a rulemaking action initiated by the
applicable Service or by a petition from a third party.* After reviewing
the petition, the Service may then begin a listing process. A notice-and-
comment rulemaking procedure is used for both listing and critical habitat
decisions. The Services further rely upon a detailed “Listing Handbook™
for this purpose.®> Listing can also be undertaken on an “emergency basis”
when there is a significant risk to the well-being of the species. They remain
in effect for 240 days, unless extended under normal listing requirements.®©

As a practical matter, most listings are prompted by petitions. The
petition process is governed by stringent timeframes set forth in the statute.
The Services have 90 days to make an initial review of the petition and 12
months from the receipt of the petition to make an ultimate determination
that the petitioned action (i.e., to list a species) is (a) warranted, (b) not
warranted, or (c) warranted but precluded by other higher priorities. If an
action is “warranted,” then the Services must then proceed with a standard
listing process. If an action is “warranted but precluded,” then the species
is treated as a “candidate species” and re-evaluated every year. In theory, a

63 Markle Interests, LLC v. FWS, Nos. 13-324, 13-362, & 13-413,2014 WL 4186777 (E.D.
La. Aug. 22,2014) (appeal docketed and submitted).

64 16 US.C. § 1533(D)3)(A); 50 C.FR. § 424.14(b)(1).

65 FWS, Endangered Species Listing Handbook (1994), http://training.fws.gov/resources/
course-resources/esa-overview/documents/pdf/FWS-Listing-Handbook.pdf.

66 16 U.S.C.§ 1533(b)(7).
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species could remain a candidate species indefinitely if each annual review
indicated that listing was warranted but precluded by other higher priority
species.

Non-governmental organizations have used the statutory deadlines to
bring litigation compelling the Services to act on petitions. This strategy
was first successful in Biodiversity Legal Foundation v. Badgley, in which
the court found that a “warranted/not warranted/warranted-but-precluded”
decision on a petition filed by an “interested person” to list a species must
be completed within 12 months.%? Prior to this ruling, the Services were
extending “warranted decisions” beyond the 12-month statutory deadline
based on the “maximum extent practicable” discretion afforded to the
agencies at the 90-day initial review of the petition.®8 Other “deadline” suits
followed.®

In 2011, the Fish and Wildlife Service attempted to stem the tide of
deadline litigation by entering into two “mega-settlements” with the Center
for Biological Diversity and WildEarth Guardians. In these settlements, the
Fish and Wildlife Service agreed to a negotiated schedule under which it
would make a decision to list or not to list a total of 757 candidate species
between 2011 and 2018.70 In exchange, the Center for Biological Diversity
and WildEarth Guardians agreed to limit the number of additional deadline

67 Biodiversity Legal Foundation v. Badgley, 309 F.3d 1166 (9th Cir. 2002).

68 16 U.S.C. § 1533(b)(3)(A).

69 See, e.g., Save Our Springs Alliance v. Norton, 361 F. Supp. 2d 643 (W.D. Tex. 2005)
(successfully challenging the Fish and Wildlife Service’s failure to make timely findings
under Endangered Species Act Section 4(b)(3)(A) with respect to the plaintiffs’ petition to
list the karst spider as endangered or threatened).

0 Inre Endangered Species Act Section 4 Deadline Litig., Order Granting Joint Motion
for Approval of Settlement Agreement and Order of Dismissal of WildEarth Guardians’
Claim, Case No. 1:10-mc-00377 (D.D.C. Sept. 9,2011); In re Endangered Species Act Section
4 Deadline Litig., Order Granting Joint Motion for Approval of Settlement Agreement and
Order of Dismissal of Center for Biological Diversity’s Claim, Case No. v. Salazar, 1:10-
mc-00377 (D.D.C. Sept. 9, 2011). See also Listing Workplan Overview available at http:/
www.fws.gov/endangered/improving_ ESA/listing_workplan.html.
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suits they would bring in that time. The “mega-settlements’” have been subject
to numerous challenges, some of which remain pending.’!

§ 2.05. Recovery Plans.”2

[1] — Purpose of Recovery Plans.

Recovery plans are intended to be the federal blueprint for removing
a species from Endangered Species Act listing. The Services must prepare
them unless the Secretary finds they “would not promote the conservation
of the species.”73 A court has found that a recovery plan must include, to
the maximum extent practicable, site-specific management actions necessary
for recovery and objective, measurable criteria to assess progress toward
delisting.74

[a] — Discretionary Nature of Recovery Plans.
Although the Endangered Species Act requires the Services to develop
recovery plans, unlike a listing decision, the plans themselves lack the force
and effect of law. Instead, recovery plans serve as guidelines. They are
unenforceable in and of themselves.”> That said, recovery plans can inform
the Endangered Species Act’s other substantive standards, such as jeopardy.

[b] — Public Review.
Recovery plans are developed with the help of advisory teams, usually
consisting of technical experts and stakeholders.”® Their advice must be

7 See, e.g.,Hutchinson v. U.S. Dept. Interior, No. 1:15-cv-00253 (D.D.C.,as part of MDL
No. 2165) (previously No. 4:14-cv-509, N.D. OK filed Aug. 27, 2014); State of Oklahoma v.
U.S. Dept. Interior, No. 1:15-cv-00252 (D.D.C., as part of MDL No. 2165) (previously No.
4:14-123,N.D. OK. filed Mar. 17,2014); FIM Corp. v. U.S. Dept. Interior, No. 3:14-cv-00630
(D.NWV.filed Dec. 4, 2014).

72 16 US.C.§ 1533(f).

B 4§ 15330)).

74 Fund for Animals v. Babbitt, 903 F. Supp. 96 (D.D.C. 1995).

75 SeeFriends of Blackwater v. Salazar, 691 F.3d 418 (D.C. Cir. 2012) (finding that recovery
plan compliance not is binding in de-listing); Fund for Animals, Inc. v. Rice, 85 F.3d 535
(11th Cir. 1996) (determining that the recovery plan for Florida panther does not have force
of law).

76 16 US.C.§ 1533(F)Q2).
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reviewed independently and then formulated into a plan by the applicable
Service. Plans are subject to public review and comment.”” However, judicial
review has proven limited because recovery plans are discretionary. For
example, in Grand Canyon Trust v. Norton,’® a substantive Administrative
Procedure Act challenge to a recovery plan for the humpback chub was
dismissed because the recovery plan was not considered “final agency action.”

§ 2.06. Consultation and Jeopardy.”®

The Endangered Species Act imposes on federal agencies both an
affirmative duty to support recovery of listed species and a negative duty
to take specific steps to avoid jeopardizing the continued existence of listed
species.

[1] — Affirmative Duty

Section 7(a)(1) imposes an obligation on all federal agencies to “utilize
their authorities in furtherance of the purposes of this [Act] by carrying out
programs for the conservation of endangered and threatened species” of the
Endangered Species Act.80 A separate, somewhat stronger duty is imposed
on the Secretaries of Commerce and the Interior in that they must review the
other programs they administer and “utilize such programs in furtherance
of the purposes of this chapter.’8! These duties have not been applied very
rigorously by the courts, although the Fifth Circuit held in Sierra Club v.
Glickman8? that agencies must create or implement conservation programs
where not previously done.

7T Id. § 1533(f)@); see also Friends of Blackwater v. Salazar, 691 F.3d 418 (D.C. Cir.
2012).

8 Grand Canyon Trust v. Norton, 2006 WL 167560 (D. Ariz. June 13, 2005).

79 16 U.S.C.§ 1536; 50 C.ER. pt. 402.

80 16 U.S.C.§ 1536@)(1).

81 Ja.

82 Sierra Club v. Glickman, 156 F.3d. 606 (5th Cir. 1996).
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[2] — Prohibition on Federal Action Without Consultation.

Section 7(a)(2) requires all federal agencies, in consultation with the
Secretary (i.e., the Fish and Wildlife Service or National Marine Fisheries
Service as appropriate), to insure that any action authorized, funded, or
carried out by such agency is not likely to jeopardize the continued existence
of any endangered species or threatened species or result in the destruction
or adverse modification of critical habitat for such species.83 The strength
of this provision was dramatically demonstrated in TVA v. Hill 8+ where the
Supreme Court held that the Fish and Wildlife Service’s determination that
constructing the Tellico Dam would jeopardize the snail darter meant that
the action—which was funded by Congress—could not move forward.

While the statutory list of agency actions for which Section 7 consultation
is required is broad, it is not limitless. Consultation is not required where an
agency is not taking affirmative action. In Western Watersheds Project v.
Matejko® the Ninth Circuit held that Section 7 consultation was not required
for application to pre-existing water permits, unless and until the agency
affirmatively acts on the permits. Consultation is also not required before
an agency undertakes a non-discretionary obligation required by another
statute. In National Association of Homebuilders v. Defenders of Wildlife,36
the Supreme Court held that the Environmental Protection Agency was not
required to undertake Section 7 consultation where it had a non-discretionary
obligation to transfer authority to a state agency.

Neither “jeopardy” nor “adverse modification” is defined by the Act.
The Services adopted the following regulatory definition of “jeopardy’: an

83 16U.S.C.§ 1536)2).

84 TVA v.Hill, 437 U.S. 153 (1978).

85 Western Watersheds Project v. Matejko, 456 F.3d 922 (9th Cir. 2006); see also California
Sportfishing Prot. Alliance v. FERC, 472 F.3d 593 (9th Cir. 2006) (finding that FERC had no
duty to consult under Section 7 on previously permitted hydroelectric project where FERC
took no affirmative action on existing license).

86 National Ass’n of Homebuilders v. Defenders of Wildlife, 551 U.S. 644 (2007); see
also Alaska Wilderness League v. Jewell, 788 F.3d 1212 (9th Cir. 2015) (applying the
Homebuilders analysis to determine that Section 7 consultation is not required when the
Bureau of Safety and Environmental Enforcement approves an individual operator’s oil spill
response plan).
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action that “directly or indirectly reduces appreciably the likelihood of both
the survival and recovery in the wild.”87 The Services had also promulgated
a regulatory definition of adverse modification,38 but that definition was
struck down by both the Fifth and the Ninth Circuits3? on the grounds that
it failed to distinguish between survival and recovery. As the Fifth Circuit
explained, because the statutory definition of “critical habitat” uses the term
“conservation,” which is equated with recovery, adverse modification must
be measured on what is necessary to achieve the recovery of the species and
cannot be simply equated with jeopardy.”0 The Services proposed a new
regulatory definition in 2014 and have stated that rule may be finalized in
the summer of 201591

[3] — Consultation Procedure.

To determine if there will be jeopardy or adverse modification, action
agencies must “consult” with the applicable Service to achieve either a “no
effect” finding, or issuance of a “biological opinion” which concludes that,
even though there is an effect, jeopardy or adverse modification do not exist,
or can be mitigated to a permissible level, or in rare cases that the action must
be halted.92 Procedures for consultation are set out in regulations?3 and the
Services’ consultation handbook .94

8750 C.FR.§402.02.

88 The invalidated regulatory definition of adverse modification defined the term to mean,
“[Dlirect or indirect alteration that appreciably diminishes the value of critical habitat for
both survival and recovery.” Id. § 402.02.

89 Gifford-Pinchot Task Force v. FWS, 378 F.3d 1059 (9th Cir.2004); Sierra Club v. FWS,
245 F.3d. 434 (5th Cir. 2001).

90 Sierra Club, 245 F.3d 434,443 (5th Cir. 2001).

91 79 Fed. Reg. 27,060 (proposed July 11, 2014).

92 For example, the Ninth Circuit recently upheld a biological opinion which concluded
that Bureau of Reclamation operation of the Central Valley Project would jeopardize
endangered salmonids under the Bureau changed pumping practices. San Luis & Delta —
Mendota Water Auth. v. Locke, 776 F.3d 971 (9th Cir. 2014).

93 50 C.ER. § 402.

94 NMWS & FWS, Endangered Species Consultation Handbook (1998), https:/www.
fws.gov/ENDANGERED/esa-library/pdf/esa_section7_handbook.pdf.
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For species that have been listed or critical habitat that has been
designated, this process is called “consultation.” For species that have been
proposed for listing or areas that have been proposed for designation, the
process is called a “conference” and has slightly different standards.9

[a] — May Affect/Informal Consultation.
The first step when species are present is to determine if the action
“may affect” the listed species or designated habitat. This is done through
“informal consultation” and may involve the preparation of a “biological
assessment” by the action agency.%¢ An assessment is required for “major
construction activities.”®7 If the assessment concludes, and the Service
concurs, that adverse effects are not likely, Section 7 is satisfied. If such
effects are expected, then “formal consultation” is required.

[b] — Formal Consultation

When formal consultation is required, the Service will review all
available data and issue a “biological opinion.”98 Consultation must be
conducted on the basis of the best scientific and commercial data available.9
The Fourth Circuit recently set aside a biological opinion because of the
agency’s failure to explain its reliance on outdated studies or data.!00

This process is governed by statutory time frames (about six months),
but is subject to extension is some cases.!01 These time periods are
important because the proposed action generally cannot move forward until

95 Id.atE-18.

96 50 C.ER. §§ 402.12,402.13.

97 1d. § 402.12(b)(1).

98 1d.§402.14.

99 16 U.S.C. § 1536(a)(2); 50 C.ER. § 402.14(g).

100 pow Agro Sciences v. NMFS, 707 F.3d. 462 (4th Cir. 2013) (setting aside a NMFS
biological opinion that found that EPA’s proposed registration of certain pesticides would
jeopardize survival of certain salmonid species because the agency did not explain its reliance
on outdated studies and data).

10116 U.S.C. § 1535(b)(1)(B). See also FWS & NMFS, Endangered Species Consultation
Handbook 4-5 to 4-7 (1998) for more information on the Services’ goals and procedures
with respect to timelines for consultation.
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formal consultation is complete. Section 7(d) prohibits any “irreversible or
irretrievable commitment of resources’ while consultation is under way.102

A biological opinion is a substantial document that will consider the
“direct,” “indirect,” and “cumulative effects” of the proposed action on the
species and/or habitat. It will contain an advisory opinion by the applicable
Service on whether the proposed action with jeopardize the listed species
or adversely modify critical habitat. An action agency need not accept this
conclusion, but strong deference is given to the Service’s determination. If the
biological opinion determines jeopardy or adverse modification will occur,
then the biological opinion will define “reasonable and prudent alternatives™
(RPAs) that avoid such an impact. Compliance with a “reasonably prudent
alternative” avoids the Section 7(a)(2) prohibition. Regardless of the jeopardy/
adverse modification determination, the biological opinion will include
“conservation recommendations,” which are advisory measures to promote
the affirmative duties under Section 7(a)(1). If the proposed action is expected
to “take” listed species, then the biological opinion will also include an
“incidental take statement” (ITS), which sets forth reasonable and prudent
measures (RPMs) that, if complied with, provide permission for the otherwise
prohibited take of species under Section 9. Finally, consultation must be
reinitiated when take levels are exceeded, new effects are discovered, the
action is modified to cause a new effect, or new species are listed or critical
habitat designated.!03

In Bennett v. Spear,!04 the Supreme Court held that the issuance of a
biological opinion is subject to review under the Administrative Procedure
Act and that parties with an economic interest may litigate. Numerous courts
have rejected biological opinions for failure to evaluate an action’s impact
on recovery.10

102 16 us.C. § 1536d).

10350 C.FR. § 402.16.

104" Bennett v. Spear, 520 U.S. 154 (1997).

105 See, e.g., Wild Fish Conservancy v. Salazar, 628 F.3d 513, 527 (9th Cir. 2010) (finding
FWS’s jeopardy analysis inadequate in part because it did not identify recovery “tipping
point” and whether that tipping point would be reached as a result of agency operations); Nat’l
Wildlife Fed’n v. NMFS, 524 F.3d 917 (9th Cir. 2008) (finding NMFS’s jeopardy analysis
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[4] — Exemption Process (‘“‘God Squad”).

An action found to present jeopardy can be exempted from the Section
7(a)(2) prohibition through the review of a special Cabinet level committee
when there are no “reasonable and prudent alternatives,” the benefits of
allowing the action exceed the impacts, and the action is of regional or
national importance.!06 This mechanism was added to the Act immediately
after the TVA v. Hill decision blocked the completion of the Tellico Dam
because Congress wanted to ensure that there would be a procedure to
override the Endangered Species Act’s “highest priority” given to species if
the public interest warranted. However, this process is seldom invoked.!07

§ 2.07. Take/Import Prohibition, Penalties, and Citizen
Suits.108

[1] — Take Prohibition.

Section 9 of the Endangered Species Act prohibits any action that results
in the “take” of any member of an endangered species.!99 This prohibition
has been extended by regulation to most threatened species as well. The
prohibition applies to private parties, as well as government agencies.!10 It
does not apply to listed plants, except on federal lands, or on nonfederal lands

contrary to law because it did not address the prospects for recovery of the listed species
and NMFS did not know the in-river survival levels necessary to support recovery).

106 16 U.S.C. § 1536(g).

107" The committee took up the issue of the Tellico Dam but declined to issue an exemption.
Endangered Species Comm. Decision on Tellico Dam and Reservoir Application (Feb. 7,
1979). Congress later exempted the dam from the Endangered Species Act in a rider to an
appropriations bill. Pub. L. No. 95-367, 94 Stat. 1331 (1980).

108 16us.C.§1538.

109 14, § 1538(a)(1)(B), (C). Note that one recent decision held that the Commerce Clause
will not support regulation of take of an entirely intrastate species (in that case the Utah
prairie dog) and that the Necessary and Proper Clause could not provide the required
constitutional support for such regulation in the absence of interstate commerce. PETA v.
FWS, 2014 WL 5743294 (D. Utah, Nov. 5, 2014). This case may be an outlier and appears
to conflict with National Association of Homebuilders v. Babbitt, 120 F.3d 1041 (D.C. Cir.
1997) and Gibbs v. Babbitt, 214 F.3d 483 (4th Cir. 2000).

10 For example, the First Circuit held that the state’s licensing of commercial fishing made
the Massachusetts fishery agency itself liable for take of right whales caused by fishermen.
Strahan v. Coxe, 127 F.3d 155 (Ist Cir. 1997).
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in violation of state law.1!1 Section 9 also prohibits other actions, including
import, export, possession, or sale of unlawfully taken species.!12

[a] — Take Definition.

The Endangered Species Act defined “take” to mean “to harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect, or attempt to do
s0.”13 The key terms of this statutory definition have been defined by
regulation.

The Services define “harass” as “an intentional or negligent act or
omission which creates the likelihood of injury to wildlife by annoying it to
such an extent as to significantly disrupt normal behavioral patterns which
include, but are not limited to, breeding, feeding, or sheltering.’114

“Harm” means “an act which actually kills or injures wildlife. Such act
may include significant habitat modification or degradation where it actually
kills or injures wildlife by significantly impairing essential behavioral
patterns, including breeding, feeding, or sheltering.”!15 This definition is
notable because it includes harm to the species inflicted by modification to
the species’ habitat. This element of the regulatory definition was challenged
and ultimately upheld by the Supreme Court, but with an important narrowing
construction. In Sweet Home Chapter of Communities for a Greater Oregon
v. Babbitt, the Supreme Court emphasized that habitat modification must be
the proximate cause of death or injury to the species to satisfy this regulatory
definition.!1® Although take can be established by indirect evidence, the
likelihood of take cannot be speculative.

HT 16 US.C. § 1538(a)(2); see also N. Cal. River Watch v. Wilcox, 633 F. 3d. 766 (9th
Cir. 2011) (take of endangered plants extends only to “areas under federal jurisdiction” and
does not extend to plants removed from private wetlands subject to regulation by the Army
Corps of Engineers).

12 16 U.S.C. § 1538@)(1)(A), (D)~(G).

03 74 163219).

11450 CFR.§173.

15 14.§173;50 C.ER. § 222.103.

116 gweet Home Chapter of Communities for a Great Oregon v. Babbitt, 515 U.S. 687 (1995).
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Finally, activities that can be shown to lead to take can be enjoined in
advance provided reliance evidence of anticipated take is presented. For
example, the Ninth Circuit enjoined timber harvest due to the likely “harm” to
marbled murrelet because the logging would cause by impairing breeding and
increasing the risk of predation,!!7 but the First Circuit rejected a proposed
injunction on the use of lead shot on the basis that it was too speculative to
conclude that bald eagles might consume lead pellets and die.!!8

[b] — Exceptions to Take Prohibition.11?
[i] — Section 7: Federal Action Exception
Through Incidental Take Statement.

Where a federal agency action goes through the Section 7 consultation
process and results in the issuance of a biological opinion, “take” that is
anticipated from that proposed action can be authorized in an Incidental
Take Statement. The Incidental Take Statement is generally included in the
biological opinion document.

The Endangered Species Act requires that the Service make the following
findings when issuing an Incidental Take Statement:!20

e Action must not cause jeopardy or adverse modification;
e Take must be “incidental” to an otherwise lawful activity;
e Level of take allowed must be provided;
e Reasonable and prudent measures (RPMs) must be
set forth; and
e Terms and conditions to carry out Reasonable and
Prudent Measures must be set forth.
Determining the level of take associated with a given proposed action
has proven controversial. In Arizona Cattle Growers Association v. United
States Fish and Wildlife Service,!2! the Ninth Circuit invalidated a biological

117" Marbled Murrelet v. Babbitt, 83 F.3d 1060 (9th Cir. 1996).

118 American Bald Eagle v. Bhatti, 9 F.3d 163 (st Cir. 1993).

119 16 US.C. §§ 1536(b)(@), (0), 1539.

120 16 US.C. § 1536(b)(d); 50 C.FR. § 402.14(i).

121" Arizona Cattle Growers Ass’n v. FWS, 273 F.3d 1229 (9th Cir. 2001).
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opinion for a grazing allotment because the Fish and Wildlife Service failed
to prove the presence of the species or the likelihood of take. The court held
that an Incidental Take Statement must specify the actual level of take.

The Services have recently promulgated a rule that would codify the
use of surrogates, in appropriate circumstances, to identify the anticipated
level of take.l?2 Some species are difficult to observe such that it may be
challenging to verify the amount of take caused by an action with direct
observation. A “surrogate” may be defined as habitat, ecological conditions,
or similarly affected species.

[2] — Section 10: Non-Federal Action Exception Through
Incidental Take Permit.

When no federal agency action is involved—and therefore no Section
7 consultation process is completed—take may be authorized through a
separate process under Section 10 of the Act. This section authorizes the
Services to issue permits to private parties for otherwise lawful activities
that will result in “incidental take.”

The Section 10 process has historically been used primarily to address
take by “harm” through habitat modification on nonfederal lands and waters.
To obtain an Incidental Take Permit, the project proponent must prepare
a habitat conservation plan (HCP).123 A habitat conservation plan is a
prerequisite to obtaining an incidental take permit. The HCP must specify the
impact from the taking, the steps to be taken by the applicant to minimize and
mitigate such impacts (including funding) the alternative actions considered
and the reasons rejected, and other measures required by the Secretary.124

Before the Service may issue an Incidental Take Permit, it must undertake
a public review process that results in the following findings:125

122° 80 Fed. Reg. 26,832 (May 11, 2015) (amending 50 C.E.R. § 402.14)(i)(1)(i) to clarify
the use of surrogates).

123 16usc. § 1539(a)(1)(B), (2); FWS & NMFS, Habitat Conservation Planning Handbook
http://www.fws.gov/midwest/endangered/permits/hcp/hcphandbook.html.

124 14,5 1539@)(2)(A).

125 16 U.S.C. § 1539@)2)(B).
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e Taking will be incidental;

e HCP has adequate funding;

e Applicant will mitigate to maximum extent practicable;
e Taking will not result in jeopardy; and

e Specified measures are set forth to implement permit.

Notably, the habitat conservation plan need not further a recovery
purpose. In Friends of Endangered Species, Inc. v. Jantzen,120 the Ninth
Circuit upheld a habitat conservation for the mission blue butterfly in the
San Bruno Mountains, holding that there was no need to prove that the
species would be improved by the plan.!27 Further, when evaluating the term
“maximum extent practicable,” the court clarified that it does not mean “to
the extent possible” or “how much the applicant can afford.” Instead, the
court found that it was a test of reasonableness or proportionality, where the
amount practicable is related to the quantity and degree of incidental take
and the quality of habitat diminished.!28

The Incidental Take Permit process has been criticized as being too
cumbersome. Due to the need to enlist the use of private lands to advance
the conservation and recovery goals of the Endangered Species Act and the
desire to establish flexibility in the Act’s take prohibition, numerous reforms
and innovations have been attempted to make the Incidental Take Permit
process more attractive including the following:

e Prelisting Agreements/Candidate Conservation Agreements
— These agreements allow the inclusion of species in a habitat
conservation plan before the species is listed so the plan need
not be revised upon a listing.

*  Multi-species HCPs — Incidental Take Permits can cover
numerous species to encourage large land areas to be used.

126 Friends of Endangered Species, Inc. v. Jantzen, 760 F.2d 976 (9th Cir. 1983).

127 See also Spirit of Sage Council v. Kempthorne, 411 F. Supp. 2d 31 (D.D.C. 2007)
(upholding validity of the No Surprises rule and holding that habitat conservation plans are
not required to promote the recovery of the species).

128 National Wildlife Federation v. Norton, CIV-S-03-0278 DFL/JFM (E.D. Cal. February
3,2004).
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*  “No Surprises” Rule — Federal government guarantees that the
permit holder will not be required to make new commitments
of money, land outside the terms of the permit.

e “Safe Harbor” — No Endangered Species Act prohibitions will
apply if habitat is improved for purpose of attracting species.

e Low Effect Habitat Conservation Plans — Streamlined approval
process for habitat conservation plans that involve small areas
of land and minimal effect on species.

[3] — Take Exceptions Other Than Incidental Take
Permit.129

Other, targeted exceptions to the take prohibition exist. These include
permits for scientific research; species propagation and enhancement;
hardship exemptions; special permission for take of species necessary to
establish reintroduced experimental populations in locations necessary
to advance recovery or where allowing take is necessary to gain political
acceptance of relocation and provide flexibility of management; take by
Alaska native populations for subsistence or handcraft purposes; and species
parts taken before 1973 or part of antique articles.

[4] — Penalties and Enforcement.130
[a] — Civil Penalties.131
The Endangered Species Act establishes three levels of civil penalties
predicated on different levels of culpability:

*  Any person who knowingly violates any provision of the Act, or
any provision of any permit or certificate issued pursuant to the
Act, or of any regulation issued to implement Section 1538(a)
(1) and (2), and certain other provisions of Section 1538, may
be assessed a civil penalty of not more than $25,000 for each
violation.

12916 US.C. § 1539G@)(1). (b). (@©). (). (h). (¥).
130 16 US.C.§ 1540.
Bl 16 US.C. § 1540(a).
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e Any person who knowingly violates any provision of any other
regulation issued under the Endangered Species Act may be
assessed a civil penalty of not more than $12,000 for each
violation.

*  Any person who otherwise violates any provision of the Act,
or any regulation, permit, or certificate issued pursuant to it,
may be assessed a civil penalty of not more than $500 for each
such violation.

Several cases involving a “direct” taking (e.g., shooting or poaching)
have interpreted the Endangered Species Act’s “knowing” standard.!32
These courts have held that the Act is a general intent statute. In other words,
the government need only show that a defendant knowingly engaged in the
conduct that resulted in the unauthorized take, and that the activity was the
reasonable and proximate cause of the harm to the listed species.!33

[b] — Criminal Penalties.!34

The Endangered Species Act also provides that any person who
knowingly violates any provision of the Act, of any permit or certificate issued
thereunder, or any regulation issued in order to implement Section 1538(a)(1)
and (2), as well as certain other provisions of Section 1538, may be fined up
to $50,000 or imprisoned up to one year, or both. Any person who knowingly
violates any other provisions of any other regulation issued pursuant to the
Act may be fined up to $25,000 or imprisoned up to six months, or both.

[S] — Citizen Suits.135
Section 11(g) of the Endangered Species Act authorizes any person to
bring a civil suit to enjoin a violation of the Act or any regulation promulgated

132 §ee e.g., United States v. McKittrick, 142 F.3d 1170 (9th Cir. 1998); United States v.
Ivey, 949 F.2d 759 (5th Cir. 1991); United States v. St. Onge, 676 F. Supp. 1044 (D. Mont.
1988).

133 See, e.g., McKittrick, 142 F. 3d at 1177; Ivey, 949 F.2d at 766; St. Onge, 676 F. Supp.
at 1045.

134 16 US.C. § 1540(b).

135 14§ 1540(g).
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thereunder. An injunction may be sought against any person for violations
of Act and against the Secretary of Interior or Commerce for breach of
nondiscretionary duty.!36 However, the First Circuit has clarified that
Congress did not displace the traditional four equitable factors in deciding
on injunctive relief.137

In addition to demonstrating the traditional four equitable factors, to
obtain an injunction, a plaintiff must show a “reasonably certain threat of
imminent harm” to a listed species.!38 This demonstration must include a
showing that the species is present in the area of the proposed action. For
example, in Defenders of Wildlife v. Bernal, the Ninth Circuit denied an
injunction in the absence of scientific proof confirming the presence of listed
owl species in within the habitat that was proposed to be modified.!39

Further, the Act authorizes federal courts to award attorney’s fees and
other costs of litigation where appropriate.!40 Citizen suits often seek to
enjoin a pending land use activity where it can be shown that the activity is
reasonably certain to injure a listed species.

Generally, a citizen suit to enforce the Endangered Species Act must be
preceded by 60-days written notice of the alleged violation to the violator
and either the Department of the Interior for violations involving terrestrial
species or the Department of Commerce for violations involving marine and
anadromous species.!4! This 60-day-notice requirement is jurisdictional.
A failure to comply strictly with the notice requirement acts as an absolute
bar to bringing suit under the Endangered Species Act.!42 The Ninth Circuit

136 Animal Welfare Inst. v. Martin, 623 F. 3d. 19 (Ist Cir. 2010).

137 4.

138 American Bald Eagle v. Bhatti, 9 F.3d 163 (1st Cir. 1993); Marbled Murrelet v. Pacific
Lumber, 83 F.3d 1060, 1066 (9th Cir. 1996).

139 Defenders of Wildlife v. Bernal, 204 F.3d 920, 926-27 (9th Cir. 1999).

140 16 U.S.C. §1540(g)(1).

141 14.§1540(2)2)(A).

142 see Citizens Interested in Bull Run, Inc. v. Edrington, 781 F. Supp. 1502 (D. Or. 1991)
(rejecting plaintiff’s argument that the court may waive the 60-day notice requirement in
equity or by finding that the claims arise under the Administrative Procedure Act instead
of the Endangered Species Act); Kanoa Inc. v. Clinton, 1 F. Supp. 2d 1088 (D. Haw. 1998)
(dismissing compliant for failure to comply with notice requirement).
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explained in Southwest Center for Biological Diversity v. U.S. Bureau of
Reclamation, that the purpose of the 60-day notice provision is to put agencies
on notice of a perceived violation of the statute and an intent to sue, thereby
giving the agency an opportunity to cure any violation.

§ 2.08. The Endangered Species Act Moves East.

As discussed at the beginning of this chapter, until recently the impact
of the Endangered Species Act was felt primarily in the west. However, as
a result of the settlements discussed in section 2.04[6] above, the Act is has
become newly relevant in the east.

Although the settlements have been challenged, those challenges have
not slowed the progress of the Fish and Wildlife Service along the “work
plan” the agency negotiated with the Center for Biological Diversity and
WildEarth Guardians.!43 The work plan identifies the order in which the
Fish and Wildlife Service must consider listing and habitat designations for
approximately 1,000 candidate species.144 This work plan deviates from the
“priority” numbers the Fish and Wildlife Service had previously assigned
to the species.

Many of the species on the list are found primarily in the eastern United
States.14 If these species are ultimately listed under the Act, energy project
developers and operators of current projects will be required to evaluate their
compliance with the Act, often for the first time. Before the mega-settlements,

143 For more information on the development of the work plan see http://www.fws.gov/
endangered/improving_ESA/listing_workplan.html.

144 The listing work plan is available at http://www.fws.gov/endangered/improving_ ESA/
listing_workplan_FY13-18.html.

145 These species include, but are not limited to Georgia Aster, Bog Asphodel, Yadkin River
Goldenrod, Kittlitz’s Murrelet, Spectaclecase, Sheepnose, Pigtoe Mussel, Sandshell Mussel,
Ebonyshell Mussel, Kidneyshell Mussel, Pearlshell Mussel, Choctaw Bean Mussel, Diamond
Darter, Slabside Pearlymussel, Florida Semaphore Cactus, Aboriginal Prickleyapple, Cape
Sable Throughwort, Rabbitsfoot Mussel, Red Knot, Black Pine Snake, Florida Bristle Fern,
Kentucky Arrow Darter, Massasauga Rattlesnake, White Fringeless Orchid, Sprauge’s Pipit,
Highlands Tiger Beetle, Black Warrior Waterdog, Big Sandy Crayfish, American Eel, Florida
Pineland Crabgrass, Fowler’s Cave Beetle, Ichetucknee Silt Snail, Barbour’s Map Turtle,
Bicknell’s Thrush, Eastern Hellbender, Black Rail.
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many eastern counties were not known to include habitat for listed species,
so Endangered Species Act compliance was a simple matter of confirming
that listed species were not likely to be found in the area and determining
that the Act was not applicable to the project.

However, as new species are listed throughout the east, project developers
must consider whether Section 7 consultation is required for any federal
permit they may require, and both operating and developing projects must
consider whether they need to pursue incidental take authorization —
either through Section 7 consultation or a Section 10 permit — to obtain
legal authorization for the potential of incidental take. It is critical to be
aware that the Endangered Species Act does not “grandfather” in existing
projects. Project operators must be aware of the species on the work plan in
their vicinity and prepare for appropriate permitting in the event that those
species are listed.

The species now being listed and for which critical habitat determinations
are being made range throughout the eastern United States. A few examples
demonstrate the geographic breadth of the decisions to be made under the
work plan:

e The eastern Massasauga rattlesnake (scheduled for a listing
decision in fiscal year 2015) ranges throughout the upper
Midwest and Great Lakes region.

e Florida pinelands crabgrass (scheduled for a listing decision in
fiscal year 2015) is found in southern Florida and the keys.

e The white fringeless orchid (scheduled for a listing decision in
fiscal year 2015) is found in South Carolina, Georgia, Alabama,
Tennessee, and Kentucky.

e The spectaclecase mussel (listed as endangered in 2012) is
currently found in streams in Alabama, Arkansas, Illinois,
Iowa, Kentucky, Minnesota, Missouri, Tennessee, Virginia,
West Virginia, and Wisconsin.

e The black warrior waterdog (scheduled for a listing decision in
fiscal year 2015) is found only in a small area of Alabama.

e The northern long-eared bat (listed as threatened in 2015) ranges
throughout most of the eastern states and Midwestern states.
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The northern long-eared bat, which was recently designated as a
threatened species, demonstrates the significance of the changed regulatory
environment in the eastern United States. On April 2, the Fish and Wildlife
Service listed the species as threatened and, concurrent with the listing
decision, issued an interim 4(d) rule that identifies the actions the Fish and
Wildlife Service has determined will “take” the species.!46 The 4(d) rule
does not affect the Section 7 consultation requirements, which would apply
to federal agency action — both new actions and ongoing actions for which
a federal agency maintains discretionary control.

The 4(d) rule is designed to protect the northern long-eared bat while
streamlining, as much as possible, the regulatory burden of the listing. This
is demonstrated by the Service’s guide to whether a permit for an activity is
needed under the 4(d) rule.14” The 4(d) rule specifies that a project outside
the range of the species (as defined by a Fish and Wildlife Service map!48)
does not need a permit. For projects within the range, if the project is timed
such that bats are not likely to be in area (i.e., takes place during a time a
year when bats are not present in the area), no permit is needed. For those
projects that could affect northern long-eared bats, some purposeful take (i.e.,
removal of bats from a human structure) and incidental take outside of the
“White-nose Syndrome Buffer Zone” may be undertaken without a permit.
The “White-nose Syndrome Buffer Zone” is defined by a Fish and Wildlife
Service map and includes the entire northeastern section of the United States
(i.e., parts or all of states ranging from Minnesota to Maine to Nebraska to
Louisiana and South Carolina).!49 Within those areas, specified activities
(forest management, native prairie management, minimal tree removal,
hazardous tree removal, and right of way maintenance) may be undertaken
without a permit. All other activities that may incidentally take northern long-

146 80 Fed. Reg. 17974 (Apr. 2, 2015).

147 The FWS guide to the 4(d) rule is available at http://www.fws.gov/midwest/endangered/
mammals/nleb/Interim4dRuleKeyNLEB .html.

148 The FWS’s map of the northern long-eared bat’s range is available at http://www.fws.
gov/midwest/endangered/mammals/nleb/pdf/WNSBufferZone.pdf.

149 The FWS’s map of the White-nose Syndrome Buffer Zone is available at http:/www.
fws.gov/midwest/endangered/mammals/nleb/pdf/WNSBufferZone.pdf.
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eared bats — including wind projects, mining, and oil and gas operations
— would need to obtain authorization for potential incidental take under the
4(d) rule. For many operators, including those with existing projects, this
will be the first time the Endangered Species Act applies to their projects.

Operators of existing and developing projects should develop
relationships with state, local, and federal wildlife managers to (i) identify
protected species that may be affected by the project, (ii) identify any best
management practices or mitigation measures that can be employed to
minimize the likelihood of take, and (iii) stay on top of changes of status
for species in the vicinity of the project, so timely permits, if necessary, can
be obtained. For developers of new projects, failure to do so could result in
delays for either consultation or litigation. For operators of existing projects,
failure to do so could result in civil or criminal enforcement for take of a
listed species, and/or injunctions against operation as a result of citizen
suit or pending the completion of consultation if a federal agency retains
discretionary control over the project.

§ 2.09. Developing Issues.

[1] — Endangered Species Act and Climate Change.

In recent years, many cases have raised questions about how the
Endangered Species Act interacts with climate change. These cases have
affirmed that the Services and federal agencies must consider the impacts
of climate change when conducting required Endangered Species Act
analyses.!50 The Ninth Circuit has clarified that climate change must be a
factor in considering whether to list a species and when modeling baseline
species status and anticipated impacts 15!

Climate change was the primary risk factor driving the recent listings of
the polar bear and certain seal species. However, courts have challenged the
Services where the science does not support their conclusions. For example,
the D.C. Circuit held that climate change modeling does not allow the Fish

150 Center for Biological Diversity v. Salazar, 804 F.Supp.2d 987 (D. Ariz. 2011).
151 Greater Yellowstone Coal. v. Servheen, 665 F.3d 1015 (9th Cir. 2011); see also In re:
Consolidated Salmonid Cases, 791 F.Supp.2d 802 (E.D. Cal. 2011).
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and Wildlife Service to draw a causal connection between greenhouse gas
emission from a given facility and effects to listed species and their habitat.!52
And another court vacated a listing that was based on anticipated impacts
to sea ice 50 years in the future on the grounds that such analysis was too
speculate and remote to satisfy the statutory definition of a threatened species,
i.e., one that may become endangered “within the foreseeable future.’153

[2] — Endangered Species Act v. Water Rights.

In times of water scarcity, the survival and recovery needs of listed
aquatic species can conflict with other water uses. Because water law is, itself,
a complicated subject, this can lead to difficult and sometimes conflicting
decisions.

For example, consider the question of takings. Water rights are property
rights. Where owners of those rights are precluded from exercising them
because of restrictions enacted to protect listed species, court have come to
opposing conclusions on whether holders of those water rights have suffered
a Fifth Amendment taking.!154 In another twist on the takings analysis, the
Federal Court of Claims held that the Bureau of Reclamation’s directive to
install a fish ladder and divert water to the fish ladder should be analyzed
under the physical takings rubric.!55

Separately, both the Ninth and Tenth Circuits have issued decisions
affirming the primacy of the Endangered Species Act as against other water

152 In re Polar Bear Endangered Species Act Listing and 4(d) Rule Litigation, 709 F.3d 1
(D.C.Cir. 2013).

153 Alaska Oil & Gas Assoc. v. Pritzker, No. 4:13-cv-00018-RRB (D. Ak. 2014).

154 Compare Tulare Lake Basin Water Storage District v. United States, 49 Fed. CI. 313
(2001) (finding that federal and states agencies’ restriction on water pumping to protect listed
fish species constituted a takings) with Klamath Irrig. Dist. v. United States, 67 Fed. Cl. 504
(Fed. Cl. Aug. 31, 2005), modified, 68 Fed. Cl. 1999 (Fed. Cl. Sept. 23, 2005) (holding that
water users could not pursue Fifth Amendment takings claims for alleged deprivation of
water rights due to Endangered Species Act constraints and that the remedy, instead must
be pursued through contract claims). But see Klamath Irrig. Dist. v. United States, 75 Fed.
Cl. 677 (March 16, 2007) (rejecting contract claims).

155 Casitas Municipal Water Dist. v. United States, 543 F.3d 1276 (Fed. CI. 2008).
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uses. In Rio Grande Silvery Minnow v. Keys,!50 the Tenth Circuit held that the
Bureau of Reclamation had the discretion to reduce contract water deliveries
to state and local entities and restrict water diversions in order to meet the
agency’s duties under the Act. In a similar decision, the Ninth Circuit reversed
alower court decision and upheld a biological opinion covering joint state and
federal water projects in the California Bay Delta that required substantial
water reductions to Southern California for drinking and irrigation to
protect the Delta smelt.157 The opinion recognized the “enormous practical
implications” of its decision in terms of the impacts the reductions would
have on urban populations and agriculture in Southern California, but held
that the reductions were required by the Act.!58

[3] — Endangered Species Act Liability for Regulatory
Authorities.

A number of courts have upheld Endangered Species Act liability
resulting from state regulatory activities. Some of these cases imposed
Endangered Species Act liability for a state’s regulation of an otherwise
activity that incidentally takes listed species, such as fishery regulation where
the fishing equipment may incidentally take listed whales,!5 or for forestry
activities on private lands in habitat suitable for spotted owl habitat.100 In
another case, the Eleventh Circuit upheld a plaintiff’s ability to proceed
against a county for inadequate regulation of artificial beachfront lighting,
which the plaintiff alleged constituted a take of sea turtles.!o! Bucking the
trend, however, in a recent decision the Fifth Circuit held that the Texas
Commission on Environmental Quality’s actions in administering licenses to
take water did not foreseeably and proximately cause the death of endangered
whooping cranes.!62

156 Rio Grande Silvery Minnow v. Keys, 333 F.3d 1109 (10th Cir. 2003).

157 San Luis & Delta-Mendota Water Authority v. Jewell, 747 F.3d 581 (9th Cir. 2014).
158 14 ar 593.

159 Strahan v. Coxe, 127 F.3d 1231 (Ist Cir. 1997).

160 geattle Audubon Soc’y v. Southerland, No. C06-160MJP (W.D. Wa. 2007).

161 1 gooerhead Turtle v. Volusia, 148 F.3d 1231 (11th Cir. 1998).

162 Aransas Project v. Shaw, 756 F.3d 801 (Sth Cir. 2014).
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§ 2.10. Upcoming Administrative Actions.

The U.S. Fish and Wildlife Service and National Marine Fisheries
Service have undertaken a series of administrative reforms intended to
improve implementation of the Endangered Species Act.163 Actions that
have already been completed include the following:

e A regulatory revision to require the Services to make an
economic analysis of the impact of a critical habitat designation
available at the time of listing;164

* Adopting a joint policy on the definition of the phrase
“significant portion of its range” which is part of the statutory
definition of “endangered species” and “threatened species”;165
and

e Regulatory revisions regarding Incidental Take Statements to (a)
codify the use of surrogates to express the amount or extent of
anticipated incidental take, and (b) refine the basis for the basis
of Incidental Take Statements in programmatic actions.100

The Services have announced a number of pending actions that are
described below.

[1] — Proposed Rule on Critical Habitat.

The Services have proposed a rule that would make several changes to
designation of critical habitat. These changes involve the Services’ processes
as well as changes to regulatory definitions, and clarify the criteria for
designating critical habitat. The Services accepted public comment on the
proposed rule in 2014 and state that they anticipate finalizing the rule in the
summer of 2015.167

163 For an overview see http://www.fws.gov/endangered/improving_ ESA/index.html.
164 50 C.ER. § 424.19, effective Oct. 30, 2013.

165 79 Fed. Reg. 37,578 (July 1,2014).

166 80 Fed. Reg. 26,832 (May 11, 2015).

167 See Designating Critical Habitat, U.S. Fish and Wildlife Serv., www.fws.gov/
endangered/improving_ESA/DCH.html.

62



ENDANGERED SPECIES ACT §2.10

[2] — Proposed Critical Habitat Policy.

The Services announced a proposed policy on exclusions from critical
habitat. The statute allows Services to exclude geographic areas from critical
habitat. The proposed policy is intended to provide the Services’ position on
how they will make exclusion decisions for conservation plans both permitted
under Section 10 of the ESA and non-permitted conservation plans, tribal
lands, military lands, and federal lands. The policy further addresses how
the Services will consider economic impacts in the exclusion process. The
Services accepted comments on the proposed policy in 2014 and anticipate
finalizing the policy in the summer of 2015.168

[3] — Proposed Rule on Definition of “Adverse
Modification.”

The Services have proposed a rule that would revise the regulatory
definition of “adverse modification” for purposes of Section 7 consultation
on the impacts of a proposed action to designated critical habitat. The current
regulatory definition has been invalidated by court decisions; this rule is
designed to replace that definition. The proposed definition would focus the
Services’ Section 7 consultation on the impact of the proposed action to the
“conservation value” of critical habitat. The Services accepted comments on
the proposed rule in 2014 and anticipate finalizing the rule in the summer
of 2015.169

[4] — Proposed Prelisting Conservation Policy.

The Services announced a draft policy to provide incentives for
landowners to conserve candidate species by obtaining conservation credits
that could be used (or sold to a third party) if the species is later listed to
either offset or mitigate actions that could be detrimental to the species.
The Services accepted comment on the draft policy in 2014 and anticipate
finalizing the policy in the summer of 2015.170

168 gee Designating Critical Habitat, U.S. Fish and Wildlife Serv., www.fws.gov/
endangered/improving_ESA/CHE html.

169 See Definition of Destruction or Adverse Modification, U.S. Fish and Wildlife Serv.,
www.fws.gov/endangered/improving_ ESA/AM.html.

170 gee Prelisting conservation Policy, U.S. Fish and Wildlife Serv., www.fws.gov/
endangered/improving_ESA/prelisting-conservation.html.
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[S] — Proposed Rule on Petition Standards.

On May 18, 2015, the Services announced a proposed rule that would
revise regulations regarding petitions to list or delist species or designate or
remove a designation for critical habitat. The proposed rule would require
petitioners to coordinate with state fish and wildlife agencies to gather any
relevant information prior to submitting petitions for domestic species. The
proposed rule would also limit petitions to a single species. Finally, the
proposed rule would provide detailed information regarding the level of
information required in a petition for it to be deemed complete. The Services
are accepting public comment on the proposed rule through September 15,
2015171

[6] — Actions Announced in Press Release on Proposed
Petition Standards.

The May 18,2015, press release announcing the proposed rule on petition
standards also announced the Services’ intent to undertake additional actions
to the following four goals: (1) improving science and increasing transparency;
(2) incentivizing voluntary conservation efforts; (3) focus resources to achieve
success; and (4) engaging the states.!72

[7] — Proposed Rule on Experimental Populations.

On August 2, 2015, the Services published a proposed rule to amend
and establish procedures for establishing experimental populations of
listed species.!”3 Authorized under section 10(j) of the Act, experimental
populations are established outside the current ranges of the species for the
purpose of furthering the conservation of these species.!74 In an effort to avoid
local opposition for the establishment of new populations of protected species,
section 10(j) relaxes certain restrictions otherwise applicable to the listed
species, including by allowing directed taking of members of the population

171 See www.fws .gov/endangered/improving_ESA/petitioner-regulations.html; 80 Fed.
Reg. 42465 (July 17,2015) (reopening public comment on the proposed rule).

172 The press release is available at www.fws.gov/endangered/improving_ESA/petitioner-
regulations.html.

17380 Fed. Reg. 45924 (Aug. 2,2015). See section 2.07[b][3].

174 16 U.S.C. § 1539()).
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and by relaxing the requirements of section 7 (treating all members of a
population essential to species conservation as threatened, and nonessential
populations as proposed for listing).1”> The proposed rules would define
key terms used in section 10(j) and clarify procedures for identifying such
populations and undertaking consultations under section 7.

§ 2.11. Conclusion.

Although it has been in effect for over 40 years, the Endangered Species
Act continues to be a “work in progress.” The Services remain active in
developing new regulations to interpret the provisions of the Act and policy
guidance to clarify how the statute and regulations will be applied. Litigation
remains a hallmark of the law, and Congress continues to raise the prospect
for legislative reform. While all of these legal and policy activities play out
with considerable uncertainty as to the final outcome, one trend under the
Endangered Species Act is clear — this law, and the controversies it entails,
is no longer limited in application to the west. Species listings under the
Endangered Species Act are now occurring with increasing frequency in
the east, including for several species that have a significant relationship
to landowner and development actions. As a result, parties undertaking
resource utilization and land development activities in the eastern states must
now be mindful of the Act’s stringent requirements and the procedures that
are available to achieve compliance. While the Endangered Species Act is
undoubtedly one of the most restrictive environmental laws, it also has had
the benefit of extensive “creative thinking” and administrative measures
designed to make the law work as efficiently and effectively as possible,
allowing development activities to go forward while protecting listed species.
All parties with an interest in Endangered Species Act application in the east
should stay abreast of the many current and evolving developments under the
Endangered Species Act and look for opportunities to undertake proactive
compliance measures that avoid delay, conflict, controversy and expense,
while minimizing litigation risk.

175 1Id.
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§ 3.01. Introduction and Overview.

Agency rulemakings rarely attract the type of controversy as the joint
U.S. Environmental Protection Agency’s (EPA) and the U.S. Army Corps
of Engineers’ (the Corps) rulemaking to revise the definition of “waters of
the United States” or “WOTUS” under the Clean Water Act (CWA). The
WOTUS rule defines the scope of the waters protected under the CWA
based on the agencies’ interpretation of the statute, the science, and trio of
Supreme Court decisions.2 Depending on how the WOTUS rule is ultimately
interpreted and applied in the field, it could dramatically expand agency
jurisdiction under the CWA.

The agencies repeatedly have disclaimed any intent to expand their
CWA jurisdiction, claiming instead that the final WOTUS rule — also called
the Clean Water Rule — was intended to provide clarity and regulatory
certainty.3 Many stakeholders who generally support the rule have similarly
expressed the view that the rule has not significantly changed the scope of

2 The agencies jointly proposed the rulemaking in April 2014 and finalized the rule in
June 2015. See Definition of ‘Waters of the United States’ Under the Clean Water Act, 79
Fed. Reg. 22,188 (Apr. 21, 2014) (proposed rule); Clean Water Rule: Definition of “Waters
of the United States,” 80 Fed. Reg. 37,054 (June 29, 2015) (final rule).

3 See, e.g., 80 Fed. Reg. at 37,054 (“The scope of jurisdiction in this rule is narrower than
that under the existing regulation. Fewer waters will be defined as ‘waters of the United States’
under the rule than under the existing regulations, in part because the rule puts important
qualifiers on some existing categories such as tributaries. In addition, the rule provides greater
clarity regarding which waters are subject to CWA jurisdiction, reducing the instances in
which permitting authorities . . . would need to make jurisdictional determinations on a
case-by-case basis.”).
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CWA jurisdiction. The final rule’s terms, however, are sufficiency ambiguous
to cast doubt on the resulting scope of the CWA’s jurisdiction. The rule thus
has drawn harsh criticism from the mining and oil and gas industries (among
others), whose nationwide operations potentially stand to be affected by
increased compliance and permitting costs, increased enforcement actions,
and citizen suits that force them to defend a narrow interpretation of the
vague definitions in the rule.

This chapter provides an overview of the current definition of waters
of the United States* and the new WOTUS rule’s significant changes to
that definition, which will be effective for all CWA programs on August
28, 2015. It also explores whether the rule provides the clarity championed
by the agencies and its possible implications for the mining and oil and gas
industries. This chapter concludes by briefly examining ways in which those
industries can prepare to comply with, and defend their interpretation of,
the final rule.

[1] — Current Legal Landscape.

The Clean Water Act, 33 U.S.C. § 1251 et seq., applies to “navigable
waters,” which the Act defines simply as “waters of the United States.™
Defining which water features are covered under the Act has long been the
focus of agency regulations and guidance, and judicial scrutiny.

Current regulations define “waters of the United States” to include
“a laundry list of features (from wetlands to intermittent streams to wet
meadows), ‘the use, degradation or destruction of which could affect
interstate or foreign commerce.”" That definition extends beyond waters that

4 The recently promulgated WOTUS rule does not take effect until August 28, 2015.
Thus, for purposes of this chapter, the “current” definition is the one that appears in the
Code of Federal Regulations at the time this chapter was prepared (July 2015).

5 C.W.A. Section 502(7); 33 U.S.C. § 1362(7) (defining “navigable waters” as “the waters
of the United States™).

6 W. Parker Moore, et al., “Mining Through the Proposed CWA Jurisdiction
Changes and Impacts,” ABA SEER, Mining and Mineral Extraction Committee
Newsletter, at 3 (July 2014), available at http://www.americanbar.org/content/dam/aba/
publications/nr_newsletters/mn/201407_mn.authcheckdam.pdf.
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are actually navigable to include headwater streams, lakes, and wetlands.”
Specifically, 33 C.ER. § 328.3(a), currently defines “waters of the United
States,” as follows:

(D) All waters which are currently used, or were used in the
past, or may be susceptible to use in interstate or foreign
commerce, including all waters, which are subject to the
ebb and flow of the tide;

2 All interstate waters including interstate
wetlands;

3) All other waters such as lakes, rivers, streams (including
intermittent streams), mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa lakes,
or natural ponds, the use, degradation or destruction
of which could affect interstate or foreign commerce
including any such waters:

(1) Which are or could be used by interstate or
foreign travelers for recreational or other
purposes; or

(i1) From which fish or shellfish are or could
be taken and sold in interstate or foreign
commerce; or

(ii1) Which are used or could be used for industrial
purpose by industries in interstate commerce;

@) All impoundments of waters otherwise defined as waters
of the United States under the definition;

®) Tributaries of waters identified in paragraphs (a) (1)
through (4) of this section;

6) The territorial seas;

7 EPAandthe Corps, Questions and Answers — Waters of the U.S. Proposal, at 1, available
at http://www2 .epa.gov/sites/production/files/2014_09/documents/q_a_wotus.pdf.
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(7 Wetlands adjacent to waters (other than waters that are
themselves wetlands) identified in paragraphs (a) (1)
through (6) of this section.

®) Waters of the United States do not include prior
converted cropland. Notwithstanding the determination
of an area’s status as prior converted cropland by any
other Federal agency, for the purposes of the Clean
Water Act, the final authority regarding Clean Water
Act jurisdiction remains with EPA.

Waste treatment systems, including treatment ponds
or other lagoons designed to meet the requirements of
CWA (other than cooling ponds as defined in 40 CFR
423.11(m) which also meet the criteria of this definition)
are not waters of the United States.3

On its face, the text of the current rule sets forth only two exclusions—
prior converted cropland and waste treatment systems. Preambles to the
current regulations, however, explain that the agencies generally will not
assert CWA jurisdiction over numerous features (e.g. certain ditches,
artificial ponds, etc.), but the agencies nevertheless retain the ability to assert
jurisdiction on a case-specific basis.” In practice, the agencies generally have
not regarded most waters’ on-site industrial waters to be jurisdictional.

The current WOTUS rule was the subject of three decisions from the
United States Supreme Court.10 Following those decisions, the agencies had
attempted to clarify the scope of CWA jurisdiction through various informal

8  33CFR. § 328.3(a); see also 40 C.FR. § 122.2.

9 See 53 Fed. Reg. 20,764, 20,765 (June 6, 1988); 51 Fed. Reg. 41,206, 41,217 (Nov. 18,
1986).

10 See Rapanos v. United States, 547 U.S. 715, 759-87 (2006) (Kennedy, J., concurring)
(proposing a significant nexus test for jurisdictional waters); Solid Waste Agency of N.
Cook Cnty. v. U.S. Army Corps of Eng’rs (SWANCC), 531 U.S. 159 (2001) (rejecting the
regulation of “isolated waters” based on migratory bird use); United States v. Riverside
Bayview Homes, Inc., 474 U.S. 121 (1985) (upholding regulation of wetlands adjacent to or
“inseparately bound up with” navigable waters).
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guidance documents!! up until this new rulemaking. As the Agencies
explained:

After U.S. Supreme Court decisions in SWANCC (Solid Waste
Agency of Northern Cook Countyv. U.S. Army Corps of Engineers,
531 U.S. 159 (2001)) and Rapanos (Rapanos v. United States, 547
U.S. 715 (2006)), the scope of waters of the US protected under
all CWA programs has been an issue of considerable debate and
uncertainty. The Act has a single definition for waters of the United
States. As a result, these decisions affect the geographic scope of
all CWA programs. SWANCC and Rapanos did not invalidate
the current regulatory definition of waters of the United States.
However, the decisions established important considerations for
how those regulations should be interpreted, and experience
implementing the regulations has identified several areas that could
benefit from additional clarification through rulemaking. EPA and
the U.S. Army Corps of Engineers are developing a proposed rule
for determining whether a water is protected by the Clean Water
Act. This rule would clarify which water bodies are protected
under the Clean Water Act.!2

11 Lewis B. Jones, “The Necessity of Rulemaking in CWA Jurisdiction,” Law360 (Feb.
7, 2011), http://www.law360.com/articles/222982/the-necessity-of-rulemaking-in-cwa-
jurisdiction?article_related_content=1; Edgar B. Washburn, et al., “Don’t Go Near the Water,”
Law360 (May 13, 2011), http://www.law360.com/articles/245037/don-t-go-near-the-water-
Tarticle_related_content=1.

12 Office of Informationand Regulatory Affairs,Office of Management and Budget, Statement
of Need, http://www.reginfo.gov/public/do/eAgendaViewRule?publd=201410&RIN=2040-
AF30 (last visited May 10, 2015). For additional context and analysis of the proposed rule,
see 79 Fed. Reg. at 22,191-92; Anthony Cavendar, et al., “Waters Redefinition Will Muddle
Enviro Compliance for O&G” (Nov. 12, 2014), http://www.law360.com/articles/595162/
waters-redefinition-will-muddle-enviro-compliance-for-o-g; Kristin Clark, “Navigating
Through the Confusion Left in the Wake of Rapanos: Why a Rule Clarifying and Broadening
Jurisdiction Under the Clean Water Act is Necessary,” 39 Wm. & Mary Envtl. L. & Pol’y
Rev. 295 (2014); James Murphy, “Muddying the Waters of the Clean Water Act: Rapanos
v. United States and the Future of America’s Water Resources,” 31 Vz. L. Rev. 355 (2006);
W. Parker Moore, et al., “Mining Through the Proposed CWA Jurisdiction Changes and
Impacts,” ABA SEER, Mining and Mineral Extraction Committee Newsletter, at 3 (July 2014),
available at http://www.americanbar.org/content/dam/aba/publications/nr_newsletters/
mn/201407_mn.authcheckdam.pdf.
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When the agencies proposed to revise the definition of WOTUS in 2014,
they proclaimed that they intended to focus on, “interpret[ing] and apply[ing]
the ‘significant nexus’ test established in Supreme Court decisions, based
consistently on the law and science.”!3 To meet that goal, the agencies asserted
that the new rule had to “ensure that waters are protected under the CWA in
circumstances where science supports an important and identifiable chemical,
physical, or biological effect on downstream traditional navigable waters.”4

EPA and the Corps issued the proposed WOTUS rule for public comment
on April 21,2014.15 In response to numerous requests, the agencies extended
the public comment period twice. The comment period ultimately closed on
November 21, 2014, after the agencies received over a million comments.
Although the vast majority of those comments were form letters, the agencies
received a large number of substantive comment letters.

[2] — 2014 Proposed WOTUS Rule.
The agencies’ 2014 proposal defined “waters of the United States” as
follows:
(1) All waters which are currently used, were used in the
past, or may be susceptible to use in interstate or foreign
commerce, including all waters which are subject to the

ebb and flow of the tide;
@) All interstate waters, including interstate wetlands;
3 The territorial seas;
4) All impoundments of waters identified in paragraphs

(D() through (iv) of this definition;

o) All tributaries of waters identified in paragraphs (1)(i)
through (iv) of this section;

13 Epa and the Corps, Questions and Answers — Waters of the U.S. Proposal, at 2,
available at http://www?2 epa.gov/sites/production/files/2014-09/documents/q_a_wotus.pdf.
14 a4,

15 See 79 Fed. Reg. 22,188 (Apr. 21, 2014).
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6) All waters, including wetlands, adjacent to a water
identified in paragraphs (a)(1) through (5) of this
definition; and

@) On a case-specific basis, other waters, including
wetlands, provided that those waters alone, or in
combination with other similarly situated waters,
including wetlands, located in the same region, have a
significant nexus to a water identified in paragraphs (a)
(1) through (3) of this definition.1©

Waters identified in categories (1) through (6) would be jurisdictional
“by rule.” In other words, no additional analysis of significant nexus would
be required for waters in each of those categories to be jurisdictional.!’
For waters in those six categories, the agencies determined that “the nexus,
alone or in combination with similarly situated waters in the region, is
significant based on data, science, the CWA, and caselaw.”’18 “Other waters”
(in category 7) would not be jurisdictional per se, but could be determined to
be jurisdictional on a case-by-case basis through a significant nexus analysis.

The agencies proposed to exclude from CWA jurisdiction the following
categories of waters:

(I) Waste treatment systems, including treatment ponds or
lagoons, designed to meet the requirements of the Clean
Water Act.

(2) Prior converted cropland. Notwithstanding the determination
of an area’s status as prior converted cropland by any other
Federal agency, for the purposes of the Clean Water Act
the final authority regarding Clean Water Act jurisdiction
remains with EPA.

16 See, e.g., 70 Fed. Reg. at 22,262-63.

17 1d.at 22,189. Those categories were designed to alleviate the need for the agencies to
conduct resource-intensive case-by-case jurisdictional determinations. The proposed rule
would preserve a case-by-case analysis for “other waters” deemed to have a significant nexus
to jurisdictional waters.

18 .
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(3) Ditches that are excavated wholly in uplands, drain only
uplands, and have less than perennial flow.

@) Ditches that do not contribute flow, either directly or through
another water, to a water identified in paragraphs (1)(i)
through (iv) of this section.

(5) The following features:

(1) Artificially irrigated areas that would revert to upland
should application of irrigation water to that area cease;

(i) Artificial lakes or ponds created by excavating and/or
diking dry land and used extensively for such purposes
as stock watering, irrigation, settling basins, or rice
growing;

(iii) Artificial reflecting pools or swimming pools created
by excavating and/or diking land;

(iv) Small ornamental waters created by excavating and/
or diking dry land for primarily aesthetic reasons;

(v) Water-filled depressions created incidental to
construction activity;

(vi) Groundwater, including groundwater drained through
subsurface drainage systems; and

(vii) Gullies and rills and non-wetland swales.!®

Importantly, these exclusions were intended to be absolute. In other
words, “[w]aters and features that are determined to be excluded . . . will not
be jurisdictional under any of the categories in the proposed rule . . . , even
if they would otherwise satisfy the regulatory definition. 20

The agencies claimed the proposal would reduce confusion about the
scope of the CWA’s protection?! and repeatedly disavowed any intention

19 See, e.g., 70 Fed. Reg. at 22,264.
20 g4 at 22,193; see also id. at 22,263,22,217. This is known as the “no recapture clause.”
21 79 Fed. Reg. at 22,188.
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to expand CWA authority or eliminate exceptions to waters of the United
States.22 Although a variety of stakeholders welcomed a rulemaking (as
opposed to guidance) to revise the definition of “waters of the United
States,” including Congress, industry, the public, state and local governments,
agriculture, hunters and fishermen, and environmental non-governmental
groups or ENGOs,23 many stakeholders were not pleased with the result.
Industry generally believed that the proposed rule would actually
compound the inconsistency and confusion surrounding CWA jurisdiction.24
Industry also believed that, even if the agencies did not intend to expand
jurisdiction, ambiguity in many of the proposal’s definitions left wide room
for the rule to be misinterpreted as greatly expanding CWA jurisdiction.
That ambiguity was significant because it would affect all CWA programs,
e.g., the Section 404 program regulating discharges of dredged or fill
material; the Section 402 National Pollutant Discharge Elimination System

22 See EPA and the Corps, Questions and Answers — Waters of the U.S. Proposal, at 1,
available at http://www?2 .epa.gov/sites/production/files/2014-09/documents/q_a_wotus.pdf
(“The agencies are not expanding the CWA. The proposed rule does not add protection to any
new types of waters that have not historically been covered by the CWA , not does the rule in any
way limit current regulatory and statutory exemptions and exclusions. Simply put, if an activity
was exempted or excluded before this proposal, it will remain exempted or excluded. If you
didn’t need a permit for a type of activity before, you won’t need one now.”); see also EPA, Ditch
the Myth, at 3, available at http://www?2.epa.gov/sites/production/files/201407/documents/
ditch_the_myth_wotus.pdf; House Transportation and Infrastructure Water Resources
and Environment Subcommittee, Hearing on the CWA Jurisdictional Rule, Panel 1, 113th
Cong., 19-20 (June 11, 2014) (statements of Assistant Secretary of the Army (Civil Works),
Jo-Ellen Darcy, and Deputy Administrator of the U.S. EPA, Bob Perciasepe); Juan Carlos
Rodriguez, “EPA Head Tells Panel CWA Jurisdiction Rule No Power Grab,” Law360 (Feb.
4,2015), available at http://www.law360.com/articles/617532.

23 SeeEPA,Watersof the U.S. Proposed Rule Presentation (Apr.7,2014), http://water.epa.gov/
learn/training/wacademy/upload/wous-webcast.pdf; see also EPA, Persons and Organizations
Requesting Clarification of “Waters of the United States By Rulemaking, http://www2.epa.gov/
sites/production/files/2014-03/documents/wus_request_rulemaking.pdf (last visited May
7,2007).

24 The proposed rule was also politically controversial. See Spencer Chase, “Senators
introduce bill to repeal controversial WOTUS rule,” Agri-Pulse (Apr. 30, 2015), available
at http://www.agri-pulse.com/Senators-introduce-bill-to-repeal-controversial- WOTUS-
rule-04302015.asp; Juan Carolos Rodriguez, “Senate Bill Would Force EPA, Corps to Redo
Water Rule,” Law360 (Apr. 30,2015), available at https://www.law360.com/articles/649490/
senate-bill-would-force-epa-corps-to-redo-water-rule.
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(NPDES) permit program; the Section 401 state water quality certification
process; the Section 311 oil spill program; and the Section 303 water quality
standards and total maximum daily load programs. As a result, industry
groups, numerous state and local governments, and even the Small Business
Administration urged the agencies to withdraw the proposed rule to better
engage stakeholders and to focus on science and relevant case law in revising
their proposal.2>

Rather than withdraw the proposal, EPA and the Corps finalized the
rule after a relatively short interagency review period. The agencies signed
the prepublication version on May 27, 2015. In addition to the rule itself,
the agencies released a lengthy technical support document, an economic
analysis of the rule, a Finding of No Significant Impact, and a voluminous
response to comments document.26

25 See, e.g., Comment submitted by Amanda E. Aspatore, Associate General Counsel,
National Mining Association (NMA), at 3 (Nov. 14, 2014), available at Regulations.
gov [Dkt. ID EPA-HQ-OW-2011-0880-15169]; Comment submitted by Roger E. Claff,
Senior Scientific Advisor, and Amy Emmert, Senior Policy Advisor, American Petroleum
Institute (API), at 5, available at Regulations.gov [Dkt. ID EPA-HQ-OW-2011-0880-15115];
Comment submitted by Deidre G. Duncan, Hunton & Williams LLP, on behalf of the
Water Advocacy Coalition (WACQC), at 1, 3 available at Regulations.gov [Dkt. ID EPA-HQ-
OW-2011-0880-17921]; Commenters also believe that the agencies have misinterpreted
Supreme Court precedent governing the definition of “waters of the United States.” See
Comment submitted by Roger E. Claff, Senior Scientific Advisor,and Amy Emmert, Senior
Policy Advisor, American Petroleum Institute (API), at 1-23, available at Regulations.gov
[Dkt.ID EPA-HQ-OW-2011-0880-15115]; Comment submitted by Deidre G. Duncan, Hunton
& Williams LLP, on behalf of the Water Advocacy Coalition (WAC), at 15-24, available at
Regulations.gov [Dkt. ID EPA-HQ-OW-2011-0880-17921]. Industry also contends that the
agencies have abandoned their prior interpretation of that precedent without any reasoned
basis. See Comment submitted by Roger E. Claff, Senior Scientific Advisor, and Amy
Emmert, Senior Policy Advisor, American Petroleum Institute (API), at 28-32, available
at Regulations.gov [Dkt. ID EPA-HQ-OW-2011-0880-15115]. Although those comments
are significant, this presentation focuses on the practical effects of the rule on extractive
operations, not the legal justification (vel non) for the rule.

26 Supporting documents, available at http://www?2 .epa.gov/cleanwaterrule/documents-
related-clean-water-rule (last visited July 13, 2015).
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§ 3.02. Final WOTUS Rule.

The final WOTUS rule was published in the Federal Register on June
29, 2015, and it will become effective 60 days after publication, on August
28,2015.27 The final rule establishes six categories of jurisdictional waters
that are jurisdictional by rule, two categories of case-specific waters that may
be jurisdictional through a significant nexus analysis, and thirteen categories
of waters that are per se excluded from jurisdiction.

[1] — Categorically Jurisdictional Waters.
The final rule identifies the following six categories of waters that are
per se jurisdictional or jurisdictional by rule.
) All waters currently used, were used in the past, or
may be susceptible to use in interstate or foreign
commerce, including all waters subject to the ebb
and flow of the tide;28

2 All interstate waters including interstate wetlands;

3) Territorial seas;

@ All impoundments of waters otherwise identified as
jurisdictional;2?

o) All tributaries to waters listed in (1) through (3),
which are newly defined to include anything that
contributes flow, directly or indirectly, to a water
in (1) through (3) and that has a bed, banks, and an
ordinary high water mark (OHWM); and

6) All waters (not just wetlands) that are adjacent to a
water in (1) through (5).30

27 See 80 Fed. Reg. 37,054,

28 Categories (1), (2), and (3) are unchanged from the current WOTUS definition.

29 Category (4) is technically unchanged from the current WOTUS definition, but will
de facto be broader due to the expansion of Categories (5) and (6) in the final rule and the
addition of Categories (7) and (8).

30 All adjacent waters include wetlands, ponds, lakes, oxbows, impoundments and similar
waters adjacent to Category (1) through (5) waters.

78



WHAT DOES WOTUS REALLY MEAN? § 3.02

As discussed below, the scope of CWA jurisdiction may significantly
increase as a result of the new definition of “tributary,” the categorical
assertion of jurisdiction over all “adjacent” waters (not just wetlands), and the
new definition of “neighboring,” which is a term used within the definition
of “adjacent.”

[a] — New Definition of Tributary.
The preamble to the final WOTUS rule notes that the current rule
“regulates all tributaries without qualification.”3! The final rule defines
“tributary” for the first time to mean:

a water that contributes flow, either directly or through another water
(including an impoundment . . . ), to a water identified in paragraphs
(@)(1) through (3) [i.e., a traditional navigable water, territorial sea, or
interstate water of this section that is characterized by the presence
of the physical indicators of a bed and banks and an ordinary high
water mark [(OHWM]).32

OHWM is now defined for all CWA programs using the Corps’
longstanding definition in Title 33 of the Code of Federal Regulations,
which means:

that line on the shore established by the fluctuations of water and
indicated by physical characteristics such as a clear, natural line
impressed on the bank, shelving, changes in the character of the
soil, destruction of terrestrial vegetation, the presence of litter and
debris, or other appropriate means that consider the characteristics
of the surrounding areas.33

Notably, during the comment period for the WOTUS rule, the Corps
was revising its guidance on OHWM delineation without providing formal

31 80 Fed. Reg. at 37.075.
32 See, e.g. id.at 37,104,
33 Id.at37,106.
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notice or an opportunity for members of the public to comment.34 Because

the OHWM concept is of critical importance to the “tributary” definition,
as well as the definition of “adjacent” (see below), these recently released
guidance documents could play an important role during implementation
and enforcement of the final WOTUS rule.

A tributary may have flow that is perennial, intermittent, or ephemeral.3>
It can also be natural, man-made, or man-altered and can contribute flow
through a non-jurisdictional feature.3¢ Breaks (either natural or man-made)
do not sever jurisdiction so long as physical indicators of a tributary (bed,
banks,and OHWM) are identifiable upstream.3” Moreover, the definition of
“tributary” plainly encompasses ditches, unless they fall within one of the
narrow ditch exclusions discussed below.

A field observation may establish that physical indicators of a bed,
bank, and ordinary high water mark are present, but the agencies also
can use “desktop tools” like remote sensing and mapping technology and
aerial photographs.38 Such tools can be used to identify beds, banks, and
the OHWM, and they include lake and stream gage data, flood predictions,
historic records of water flow, and statistical evidence.39 The ability to use
desktop tools to establish jurisdiction has been sharply criticized by the
regulated community because those physical indicators of a bed, banks, and

34 See Matthew K. Mersel, et al., A Guide to Ordinary High Water Mark (OHWM)
Delineation for Non-Perennial Streams in the Western Mountains, Valleys, and
Caoast Region of the United States (Aug. 2014), available at http://acwc.sdp.sirsi.net/
client/search/asset/1036027; Matthew K. Mersel, et al., Occurrence and Distribution of
Ordinary High Water Mark (OHWM) Indicates in Non-Perennial Streams in the Western
Mountains, Valleys, and Coast Region of the United States (Aug. 2014), available at http://
acwc.sdp.sirsi.net/client/search/asset/1036025; Matthew K. Mersel, et al., A Review of Land
and Stream Classifications in Support of Developing a National Ordinary High Water
Mark (OHWM) Classification (Aug. 2014), available at http://acwc.sdp.sirsi.net/client/
search/asset/1036026.

35 80 Fed. Reg. at 37,076.

36 14 at 37076.

37 1d.at 37078.

38 1d.at 37.076-77.

39 Jd.at37077.
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OHWM “may not even be visible to the human eye, or . . . existed historically
but are no longer present.*0

All waters that fall within the new definition of “tributary” are
jurisdictional per se and thus, there is no need for further analysis of
significant nexus to establish CWA jurisdiction. Determining which waters
fall within the definition, however, will often be challenging given the inherent
difficulty in delineating OHWMs and the lack of predictability as to how
regulators will use desktop tools.

[b] — Expanded Definition of Adjacent Waters.

The final rule continues to define “adjacent” as “bordering, contiguous,
or neighboring,” but it expands the concept of adjacency in comparison to the
current regulations by deeming all adjacent waters (wetlands, ponds, lakes,
oxbows, impoundments, and similar water features) to be jurisdictional, as
opposed to just adjacent wetlands*! Waters need not be located laterally
to a Category (1) through (5) waters to be adjacent.#?> Adjacent waters also
include those that connect segments of a Category (1) through (5) water, or
are located at the head of a Category (1) through (5) water and are bordering,
contiguous, or neighboring such water.*3

The final rule contains a new definition of “neighboring” that
encompasses (i) waters where any portion is within 100 feet of the OHWM
of a Category (1) through (5) water; (ii) waters where any portion is within the
100-year floodplain of a Category (1) through (5) water and less than 1,500
feet of the OHWM of such water; (iii) waters where any portion is within
1,500 feet of the high tide line of a traditional navigable water or territorial

40 American Farm Bureau Federation, “Final ‘Waters of the U.S.” Rule: No, No, No! No
Clarity, No Certainty, No Limits on Agency Power (June 11, 2015), http://www.fb.org/tmp/
uploads/Final_Rule_No_No_No-Condensed_Version-Copy.pdf.

41 80 Fed. Reg. at 37,080.

42 See, e.g., id. at 37,105.

B .
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sea; and (iv) waters where any portion is within 1,500 feet of the OHWM
of the Great Lakes 44

Because the definition of “adjacent” relies heavily on the OHWM
concept, the uncertainty over OHWM delineation will carry over to
adjacency. Moreover, the agencies acknowledge in the preamble that
identification of the 100-year floodplain will not always be clear.*> They
specify use of FEMA Flood Zone Maps to identify the location and extent of
the 100-year floodplain, yet they warn that “[i]t is important to recognize []
that much of the United States has not been mapped by FEMA and, in some
cases, a particular map may be out of date and may not accurately represent
existing circumstances on the ground.*% Absent current, reliable FEMA
floodplain maps, the agencies will look to other sources of information,
such as “other Federal, State, or local floodplain maps, Natural Resource
Conservation Service (NRCS) Soil Surveys (Flooding Frequency Classes),
tidal gage data, and site-specific modeling.*7 Needless to say, there will be
considerable confusion when the rule takes effect over how to determine
what waters are “adjacent.”

[2] — Case-Specific Jurisdiction.
Two additional categories will be jurisdictional on a case-by-case basis:

(7) Five types of specific regional water features that are
determined to have a significant nexus to a water in (1)
through (3) above: (i) prairie potholes; (ii) Carolina bays
and Delmarva bays; (iii) pocosins; (iv) western vernal pools;
and (v) Texas coastal prairie wetlands. These features are
considered similarly situated by rule and will be aggregated
within a watershed when analyzing significant nexus.

44 I4. An entire water feature will be considered “adjacent” if any part of it is within
the distance thresholds established in the “neighboring” definition. Id.; see also id. at
37,080-81.

45 See 80 Fed. Reg. at 37,081.
46 4.

4T 4.
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(8) All waters where any portion is within either of the following
two categories that have a significant nexus to a water in
Categories (1) through (3) above:

(i)  Waters within the 100-year floodplain of a Category (1)
through (3) water (but more than 1,500 feet from the
OHWM);

(i) Waters within 4,000 feet of the high tide line or OHWM
of a (1) through (5) water.

For these two categories, “‘significant nexus” is the key to jurisdiction.
It is defined in the rule as “a water, including wetlands, either alone or in
combination with other similarly situated waters in the region, significantly
affects the chemical, physical, or biological integrity” of a Category (1)
through (3) water.*8 The rule also specifies nine functions that will be
relevant to a significant nexus evaluation: (i) sediment trapping; (ii) nutrient
recycling; (iii) pollutant trapping, transformation, filtering, and transport; (iv)
retention and attenuation of flood waters; (v) runoff storage; (vi) contribution
of flow; (vii) export of organic matter; (viii) export of food resources, and (ix)
provision of life cycle dependent aquatic habitat, such as foraging, feeding,
nesting, breeding, spawning, or use as a nursery area, for species located in
a Category (1) through (3) water.49

Again, there will likely be a great deal of confusion over how to
apply these provisions given, for instance, their reliance on the OHWM
concept and the 100-year floodplain. Moreover, assertions of jurisdiction
under these categories will hardly be case-specific 0 once an aggregation
analysis has been conducted with respect to one water body that results in a
significant nexus determination, a// waters that were aggregated will become
jurisdictional 50

4B See, e.g., id. at 37,106.
49 See, e.g.,id.
50 See id. at 37,095.
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[3] — Exclusions.

Thirteen categories of waters are excluded from the definition of WOTUS,
even where they would otherwise meet the definition of an impoundment,
tributary, adjacent water, or a case-specific water. Water features excluded
from jurisdiction are:

*  Waste treatment systems, including treatment ponds or lagoons
designed to meet the requirements of the CWA;

e Prior converted cropland;

e Ditches that (i) have ephemeral flow and are not a relocated
tributary or excavated in a tributary; (ii) have intermittent flow
and are not a relocated tributary, excavated in a tributary, or
drain wetlands; (iii) do not flow, directly or indirectly, into a
Category (1) through (3) water;

e Erosional features (gullies, rills, and other ephemeral features)
that do not meet the tributary definition, non-wetland swales,
and lawfully constructed grassways;

¢ Groundwater;

e Puddles; and

e The “dry land exclusions,” which apply to the following areas
created in dry land:

* Artificially irrigated areas;

* Artificial, constructed lakes and ponds, including settling
basins and cooling ponds;

* Artificial reflecting pools or swimming pools;

¢ Small ornamental waters;

*  Water-filled depressions incidental to mining or construction;

e Stormwater control features; and

*  Wastewater recycling features, such as detention and retention
basins built for wastewater recycling; groundwater recharge
basins; percolation ponds built for wastewater recycling; and
water distributary structures built for wastewater recycling 3!

S See, e.g., id. at 37,105.
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The preamble explains that ditches relocate a tributary “when at least
a portion of [the tributary’s] original channel has been physically moved,
or when the majority of its flow has been redirected.”>2 In applying the
exclusion for ditches with ephemeral flow, the agencies will assert jurisdiction
over portions of those ditches that are actually excavated in a tributary or
that relocate a tributary. The upstream and downstream portions of those
same ditches would have to be evaluated further to determine whether they
are jurisdictional or excluded.53 The preamble further explains that ditches
with intermittent flow drain a wetland when they “physically intersect”
the wetland.5* The portions of such ditches will be jurisdictional, but the
upstream and downstream portions of those same ditches will need to be
evaluated further to determine their jurisdictional status.53 Application of
the ditch exclusions is thus likely to generate much confusion on the ground.

The “dry land” exclusions also may be difficult to apply in some instances
given the lack of clarity over what constitutes “dry land.” The preamble states
that “the agencies believe the term is well understood.”>¢ Yet in response to
comments suggesting that the final rule provide a definition of “dry land,”
paradoxically, “[t]he agencies . . . determined that there was no agreed upon
definition given geographic and regional variability.”>”

The final rule’s exclusion for artificial, constructed lakes and ponds
created on dry land improves upon the proposal’s exclusion because the
agencies have made it clear that the exclusion encompasses more than just
agricultural ponds. The preamble states that the “list of ponds has always
been illustrative rather than exhaustive,” and thus, ponds used in the oil and
gas and mining industries can fall within the exclusion.’® Moreover, the
language of the exclusion no longer requires that a pond be “used exclusively
for” the specified purposes, which means that multi-purpose ponds can be

52 Seeid. at 37,098.

3 Seeid.
4 .
55 Seeid.

56 4. at 37,098.
ST Id. at 37,098-99.
58 4. at 37,099.
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excluded.>® The agencies stated that they recognize artificial lakes and ponds
are often used for more than one purpose.60

The regulatory text of the exclusion for stormwater control features
created on dry land appears to broadly encompass features used to convey
stormwater, regardless of their flow regime. However, the agencies attempt to
narrow the scope of that exclusion through preamble language, proclaiming
that it only applies to “engineered stormwater control structures in municipal
or urban environments.”!

Finally, it is important to keep in mind that desktop tools will be relevant
in determining whether a water feature is jurisdictional or whether it is
excluded from jurisdiction. For example, regulators may rely on those tools
to conclude that a ditch was, at some point in time, excavated in a tributary.
The preamble clearly states that “[t]he agencies will determine historical
presence of tributaries using a variety of resources, such as USGS and state
and local maps, historic aerial photographs, local surface water management
plans, street maintenance data, wetlands and conservation programs and
plans, as well as functional assessments and monitoring efforts.”62 Similarly,
the agencies could rely on desktop tools when determining whether a feature
was actually constructed in “dry land.”

$ 3.03. The Final Rule’s Implications for Mining and Oil
and Gas Industries.

The breadth and ambiguity in the final rule will make it challenging for
the mining and oil and gas industries to discern which water features are
jurisdictional. For starters, the categorical assertions of jurisdiction over all
waters that fall within the new definitions of “tributary” and “neighboring”
(as used in “adjacent”) could mean that new water features in and around
mine and oil and gas sites will now be jurisdictional. In addition, case-specific
assertions of jurisdiction could sweep in additional waters. Perhaps most
importantly, the final rule could potentially expand jurisdiction over on-site

59 See id.
60 See id.
61 1d. at 37,100.
62 1d. at 37,098.
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waters, ditches, and artificial ponds used by both the mining and oil and
gas industries for treatment and operational uses previously not considered
jurisdictional. These on-site waters will be the focal point of the analysis
below. As a result of the final rule, the regulated community faces the risk
of increased permitting and compliance costs, enforcement risks, and the
federalization of previously non-federal activities.

[1] — The Final Rule Could Extend Jurisdiction to On-Site
Water Management Features and Industrial Ponds.

On-site waters serve important operational functions in both industries.
Mines use on-site stormwater and surface water management features like
diversion and conveyance ditches, closed loop systems, on-site containment,
sedimentation and treatment ponds and impoundments, and other components
of water treatment facilities. Those water features are essential to manage,
contain, convey, and treat on-site waters.03 For example, ditches and
conveyances are necessary to manage stormwater runoff from undisturbed
areas to downstream waters, or to carry water from disturbed areas to ponds
within the mine site where solids can settle out and water is subsequently
beneficially reused or discharged pursuant to a National Pollution Discharge
System (NDPES) Section 402 permit. Mine operators also use a variety of
ponds and impoundments like sediment ponds, heap leach ponds, tailings
impoundments, slurry impoundments, and pits that intercept ground water,
all of which promote the settling of solids that are later removed for disposal
or further treatment. Water is then evaporated, used in mining processes, or
discharged to navigable waters pursuant to an NPDES permit.

Like mining operators, oil and gas operators use ditches to manage on-
site stormwater. They also use on-site water features to satisfy other industrial
needs, including raw water storage ponds, process water holding ponds, fire

63 Under SMCRA, those features are part of required water diversion and drainage
systems or, for coal slurry impoundments, are considered part of a coal preparation plan’s
water circuit. See 30 C.F.R. Part 816; 50 Fed. Reg. 41,296, 41,303 (Oct. 9, 1985). Other types
of industrial ponds on mine sites that are not involved in water management and treatment
but are nonetheless vital to an operation such as fire ponds may also be subject to regulation
as waters of the United States.
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water storage ponds, and other industrial water systems necessary to operate
the facility but that are not designed to satisfy any particular environmental
statute.

Those on-site features have not previously been considered to be
jurisdictional. To illustrate, the agencies have recognized in prior guidance
documents that most on-site waters like ditches and conveyances are within
the scope of the waste treatment system exclusion.%4 EPA has considered
on-site waters to be “treatment systems” that represent practicable control
technology and best available technology economically achievable to
manage process waste water required by the CWA or, in other cases, as
part of required non-process and stormwater management systems.®> The
Corps also generally has not asserted jurisdiction over on-site ditches; in the
rare instance where the Corps has asserted jurisdiction, it has done so on a
case-by-case basis.

Despite the foregoing, certain terms in the final WOTUS rule are defined
so broadly that most on-site water management features could be considered
jurisdictional. The new definition of “tributary” is so broad that many (if not
most) ditches and other water management features on mine and oil and gas
sites would fall within the definition. Many such features contribute flow,
however indirectly, to downstream jurisdictional waters. For that reason,

64 See, e.g., Grumbles, Benjamin H., Memorandum to Hon. John Paul Woodley, Assistant
Secretary of the Army (Civil Works) (Mar. 1, 2006) (recognizing that some segment of the
stream must be used to convey water from the fill to the sediment pond and is a component
of the treatment system because it is required to convey water and provides initial treatment
by settling some fraction of suspended sediment); Regas, Diane, et al., to EPA Director
Region X CWA Regulation of Mine Tailings (May 17, 2002) (affirming revised definition
of fill and discharge of fill material did not alter EPA’s interpretation of waste treatment
system exclusion from CWA regulation); Wilcher, LaJuana S., Memorandum to EPA Director
Region X EPA CWA Regulation of Mine Tailings Disposal (Oct. 2, 1992) (clarifying that
discharge of mine tailings for disposal/treatment into impounded waters for the purpose
of containing and treating those materials does not require a permit but that any discharge
from the waste treatment system requires a 402 permit).

65 See 42 Fed. Reg. 21,380 (Oct. 17, 1975); 44 Fed. Reg. 2,586 (Jan. 12, 1979); 46 Fed.
Reg. 28,873 (May 29, 1981); 47 Fed. Reg. 45,382 (Oct. 13, 1982); 50 Fed. Reg. 41,296 (Oct.
9, 1985); 67 Fed. Reg. 3,370 (Jan. 23,2002); 42 Fed. Reg. 3,843 (Jul. 12, 1977); 43 Fed. Reg.
9,808 (Mar. 10, 1978); 43 Fed. Reg. 29711 (Jul. 11, 1978); 47 Fed. Reg. 54,598 (Dec. 3, 1982);
53 Fed. Reg. 18,764 (May 24, 1988).
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many of those features have NPDES permits authorizing their discharge to
navigable waters.

On-site water features also could be deemed “adjacent” jurisdictional
waters due to the final rule’s broad new definition of “neighboring.” Indeed,
every water feature within the distance and floodplain thresholds would
be jurisdictional unless otherwise excluded.®® Jurisdiction could thus be
interpreted to extend over on-site features by virtue of those thresholds,
even when they are designed and operated to sever any surface connection
between water within the permitted operation and offsite undisturbed waters.
Alternatively, those features could be deemed jurisdictional even though any
surface connection through discharge is managed under an NPDES permit.

Even if on-site water features are not categorically jurisdictional as
“tributaries” or “adjacent” waters, they can nevertheless be jurisdictional
under either of the case-specific approaches.%’ Again, the distance and
floodplain thresholds set forth in the final rule could sweep in many on-site
waters within the mining and oil and gas industries.

Operators face additional uncertainty because these definitions are not
only broad and ambiguous, but their application will be left to agency staff
in EPA regions and Corps districts. This will likely result in inconsistent
application of the final rule.

[2] — The Final Rule’s Exclusions May Not Apply

to On-Site Waters.

Even if on-site waters meet the terms of WOTUS Categories (4)
through (8), the final rule provides that an applicable exclusion would trump
jurisdiction, unless the water body at issue is a traditional navigable water,
interstate water, or territorial sea.68 With respect to on-site waters, mining and
oil and gas industries must therefore carefully evaluate the various exclusions
in the final rule to determine whether they might apply. In addition to the
exclusions discussed in this section, the waste treatment system exclusion is

66 80 Fed. Reg. at 37,105.

67 Seeid.

68  Seeid. (declaring that various water features “are not ‘waters of the United States’ even
where they otherwise meet the terms of paragraphs (a)(4) through (8) of this section”).
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likely to be of critical importance to the mining industry, in particular. That
exclusion is discussed separately in Section 3.05.

[a] — Excluded Ditches.

Historically, ditches generally were not regulated as WOTUS, but were
subject to case-by-case assertions of jurisdiction. Ditches are now expressly
included in the definition of a jurisdictional “tributary” unless they qualify for
one of the express exclusions under the rule.®® However, the final rule defines
the types of ditches excluded from CWA jurisdiction narrowly so that it is
not clear whether on-site ditches would be excluded. The final rule exempts
three types of ditches from the definition of waters of the United States that
might otherwise qualify as tributaries: “(1) ditches with ephemeral flow that
are not excavated in a tributary and do not relocate a tributary; (2) ditches with
intermittent flow that are not a relocated tributary, excavated in a tributary, or
drain wetlands; and (3) ditches that do not contribute flow, either directly or
through another water, to a Category (1) through (3) jurisdictional water.”70

None of these exclusions would apply if, for example, a ditch on a mine
site (which is likely quite long given the average size of mine projects)
intersects a “water of the United States” at any point. Many ditches also may
not be eligible for the exclusion if they, at some point, modified a stream.
Remember, the agencies can use “desktop tools” to determine whether a
stream once existed, even if it is not discernible through a field inspection.
It also is not clear how the agencies will distinguish a ditch from erosional
features, whether the new definition is retroactive, or what showing a
landowner must make to invoke the ditch exclusion.

[b] — Excluded Stormwater Control Features.
The regulatory text of the stormwater control features exclusion appears
broad enough to encompass any feature that conveys, treats, or stores

69 See, e.g., 80 Fed. Reg. at 37,105 (“A tributary can be a natural, man-altered, or man-
made water and includes waters such as . . . ditches not excluded under paragraph (b) of this
section.”).

70 80 Fed. Reg. at 37,105.
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stormwater so long as it is created on dry land.”! The preamble, however,
makes it clear that the agencies created the stormwater exclusion for municipal
stormwater treatment systems.”? That exclusion thus would not extend to
conveyances on mining and oil and gas sites. Even if the exclusion might
apply, owners and operators might have difficulty establishing that such
features were actually created on dry land, given the uncertainty over what
constitutes “dry land” and how the agencies might use desktop tools to assert
that the exclusion is inapplicable.

[c] — Excluded Artificial Ponds and Lakes.

Although the rule provides that artificial ponds and lakes, including those
found on industrial sites, are not jurisdictional, to qualify for that exclusion
they must have been constructed in dry land, which is not a defined phrase in
the rule. It is not absolutely clear whether artificial ponds meet the requirement
of being excavated on dry land if they are constructed within floodplains or
within areas after ephemeral or intermittent drainages have been diverted,
or where they share some sort of subsurface hydrological connection to a
downstream jurisdictional water. It is thus possible that mine and oil and
gas operators could be vulnerable to more onerous permitting and/or citizen
jurisdictional challenges over their on-site artificial ponds and lakes.

[d] — Excluded Wastewater Recycling Structures.

Mining and oil and gas facilities may rely on different types of structures
to reuse and recycle water, e.g., retention basins, groundwater recharge basins,
water distributary structures built for recycling wastewater. Such features
are excluded from jurisdiction under the final rule, but only if they were
constructed in dry land. The uncertainty over what constitutes “dry land”
and the unpredictability as to how agency staff will employ desktop tools
are again relevant in determining the applicability of this exclusion.

N Seeid.
72 See, e.g., 80 Fed. Reg. 37,100.
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[3] — The Rule Will Impose Substantial Permitting,
Compliance, and Enforcement Costs.

In light of the many questions surrounding the rule, it is likely that the
Rule will impose substantial permitting, compliance, and enforcement costs.
The extractive industries are already heavily regulated under various state
and federal statutory schemes, all of which may be affected by the final rule.
For example, operators typically have to obtain CWA Section 402 and 404
permits, and State 401 certifications. Mining operators also must obtain
comply with the Surface Mining Control and Reclamation Act (SMCRA)
permitting scheme. Oil and gas operators must comply with CWA Section
311, as amended by the Oil Pollution Act of 1990, and must prepare and
implement a Spill Prevention, Control, and Countermeasures (SPCC) Plan.
In addition, activities regulated by these programs often are regulated under
the Endangered Species Act (ESA) and are thus subject to the citizen suit
provisions of the CWA and the ESA, which allow (and even encourage)
enforcement by non-governmental parties.

If, as EPA and the Corps contend, the agencies do not intend to
expand CWA jurisdiction through the rule, the rule nevertheless could be
misconstrued to do so. The breadth and ambiguity of many of the definitions
in the rule could be interpreted to encompass previously non-jurisdiction
waters and treatment systems on mine sites and oil and gas operations
across the county. Such an interpretation could subject operators to onerous
administrative or judicial proceedings in which they bear the burden of
disproving jurisdiction over water features.

Losing the exclusion for on-site water management features, ditches, and
ponds would have severe consequences for extractive operations. Companies
would have to contend with heavier permit burdens and obtain Section
402 and 404 permits and state Section 401 certifications more often. For
example, if on-site water management ditches are waters of the United States,
a company would need Section 404 dredge-and-fill permit coverage for any
ditch maintenance, modification, move, or reclamation.

Due to this confusion, operators and regulatory authorities could be asked
to modify existing NPDES permits to reflect new assessments on outfalls
and receiving waters. Permitting authorities also could require permits for
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previously unpermitted waters. Moreover, even if the permitting authorities
do not attempt to assert jurisdiction over on-site waters, operators could be
subject to citizen suits in federal court alleging unlawful internal, on-site
discharges.

In addition, expanded jurisdiction could federalize actions that did not
previously have a federal component. New federal actions could trigger
compliance with other environmental statutes like the ESA and the National
Environmental Policy Act.

Increased permitting costs and enforcement risks could be compounded
by the costs industry may face as a result of delay. Profits may be delayed,
opportunity costs may accrue, and companies may be forced to carry
development capital for longer periods of time.

§ 3.04. Challenges and Risks for the Oil and Gas
Industry.

In addition to the shared challenges posed to the regulatory industry
discussed above, the oil and natural gas industry also faces particular
increased costs and risks posed by the rule that do not apply to mine operators.
Some of those challenges include potential exploration restrictions, the
possibility that nationwide Section 404 permitting for mid-stream pipelines
will be eliminated, and the specter of more onerous SPCC compliance. Those
challenges could be more prevalent in the West and in areas like the Bakken
play, which is located in the prairie potholes region.

[1] — Expanded WOTUS Jurisdiction May Limit Activities.

The WOTUS rule may restrict areas in which oil and natural gas
exploration can be conducted. The upstream sector of the industry conducts
exploration by drilling exploratory wells and subsequently drilling and
operating the working wells that bring crude oil and/or natural gas to the
surface. Exploratory and production areas require access roads, well pads,
pipelines, and temporary storage areas. Expanded WOTUS jurisdiction and
the increased density of development could make it difficult for upstream
companies to avoid non-traditional waters of the United States for exploration
drilling and accompanying infrastructure. As the Waters Advocacy
Coalition cautioned in commenting on the proposed rule, “landowners will
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have to carefully consider whether a feature is a ‘water of the U.S.” before
proceeding.”73

At a minimum, companies should anticipate (and develop strategies to
handle) more environmental screening of new sites, an increased number of
permits resulting in increased costs and delay, and additional compensatory
mitigation costs.

[2] — The Final Rule May Eliminate or Complicate
Nationwide Section 404 Pipeline Permits.

Nationwide Corps Section 404 permits “have played an increasingly
prominent role in the construction and permitting of interstate oil and natural
gas pipelines.”” Midstream oil and gas activities involve transportation,
often via pipeline. Pipeline construction could be impacted by the increased
jurisdictional scope of the rule, leading to more environmental site screening,
permit delays, and/or the potential nullification of the use of nationwide
permits for pipeline construction. Pipelines could also face additional
compensatory mitigation costs.

[3] — SPCC Compliance May Become Increasingly
Onerous.

Owners and operators of regulated facilities are required to comply with
CWA Section 311(j)(1)(C), as amended by the Oil Pollution Act of 1990, which
makes it is the policy of the United States “that there should be no discharges
of oil or hazardous substances into or upon the navigable waters of the United
States.”7> That prohibition has been interpreted as preventing unpermitted
discharges to navigable waters and requiring oil and gas operators to develop
effective oil spill prevention and response plans and to timely report oil

73 Waters Advocacy Coalition, Proposed WOTUS Rule Implications for All CWA
Programs, at 5, available at http://www.nssga.org/wp-content/uploads/2014/07/ WAC-LP-
Proposed-WOTUS-Rule-Implications-for-All-CWA-Programs-7-14-14.pdf.

7 Anthony Cavendar, et al., “Waters Redefinition Will Muddle Enviro Compliance for
0&G” (Nov. 12, 2014), http:/www.law360.com/articles/595162/waters-redefinition-will-
muddle-enviro-compliance-for-o-g.

S 33USC.§ 1321()((C).
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spills.”® In particular, EPA’s Spill Prevention, Control, and Countermeasure
(“SPCC”) rule requires secondary containment for storage containers and
a SPCC Plan.”” Tt applies to most facilities with an aboveground oil storage
capacity greater than 42,000 gallons or an underground storage capacity
greater than 42,000 gallons, the location of which could “reasonably” be
expected to discharge oil in “quantities that may be harmful” into or upon
“navigable waters.”78 Like the other CWA programs, the SPCC rule is tied
to “waters of the United States.’7?

Because the jurisdictional trigger for SPCC is whether facilities with
stored oil above the threshold amounts “reasonably could be expected” to
discharge spilled oil to navigable waters, defined as WOTUS, the final rule’s
apparent expansion of the scope of WOTUS could similarly broaden the reach
of SPCC. Although the rule is silent on any impact to SPCC beyond saying
that Section 311 is affected by the definitional changes, many facilities that
did not previously need SPCC plans because they were located by isolated,
non-jurisdictional waters may suddenly find themselves in proximity to
newly designated jurisdictional waters, requiring a SPCC plan.89 This may
be especially true for Western facilities.

Commentators also anticipate that the WOTUS rule could complicate
SPCC compliance responsibilities, making it more likely that enforcement
authorities could question a determination that a particular body is located
such that an oil spill may not be reasonably expected to enter navigable

76 See40C.FR.Part 110 (EPA’s Oil Spill Rule); 40 C.F.R.Part 112 (EPA’s Spill Prevention,
Control, and Countermeasure (SPCC) Rule).

7T 40 C.FR.§§ 112.3, 1127

78 Id.§ 112.1(b).

79 See 80 Fed. Reg. at 37,054.

80 As the Chamber of Commerce and an industry coalition predicted in their
comments on the proposed rule, the emphasis on adjacent waters and the explicit
inclusion of ditches in the definition of “tributary” unless expressly excluded “means
that more operations will likely be required to maintain a SPCC plan for the first time.”
Comments by the Chamber of Commerce and Industry Coalition on the Proposed
Rule, at 16 (Nov. 12, 2014). available at https://www.uschamber.com/sites/default/files/
11.12.14-_multiorganization_comments_to_epa_and_usace_on_proposed_rule_definition_
of waters_of_the_united_states.pdf (hereinafter “Chamber Comments”).

[e s}
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waters.81 Moreover, even facilities that already have SPCC plans may be
forced to alter those plans in response to the rule. SPCC plans that rely on
on-site ditches or impoundments to collect spilled oil could require revision
because those ditches and impoundments are at risk of being classified as
WOTUS. If they become jurisdictional because, inter alia, they were not
excavated in dry land, those facilities would be forced to revise their SPCC
plans and would incur increased compliance and clean-up costs.32

§ 3.05. Challenges and Risks for the Mining Industry.

Apart from the concerns over on-site water management features that
are shared by the mining and oil and gas industries, mining companies
have drawn the agencies’ attention to other risks and costs that could result
from the proposed expansion of WOTUS jurisdiction. Those concerns are
discussed below.

[1] — Uncertainty over the Waste Treatment System
Exclusion.

The agencies stated in the preamble to the final rule that they made “no
substantive changes” to the waste treatment system exclusion and thus, they
declined “to make conforming changes to ensure that each of the existing
definitions of the ‘waters of the United States’ for the various CWA programs
have the exact same language with respect to the waste treatment system
exclusion, with the exception of deleting the cross reference” to an EPA
regulation (40 C.FR. § 423.11(m)) that no longer exists.33 In responding
to comments on the proposed rule, the agencies indicated that the 200+
comments they received on the waste treatment system exclusion “are beyond

8l Anthony Cavendar, et al., “Waters Redefinition Will Muddle Enviro Compliance for
0O&G” (Nov. 12, 2014), http:/www.law360.com/articles/595162/waters-redefinition-will-
muddle-enviro-compliance-for-o-g.

82 Chamber Comments at 16 (“Un-diked areas are required to have drainage systems
to flow into ponds, lagoons, or catchment basins to retain oil and return such runoff to the
facility. Under the proposed rule, if such catchment basins are within areas subject to periodic
flooding,” . . . SPCC plans could be required to be implemented or renewed.”).

83 80 Fed. Reg. at 37,097.
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the scope of the rulemaking.’84 The precise scope of the waste treatment
system exclusion, however, has been the subject of much controversy
and litigation over the years. Because the agencies declined to clarify
that uncertainty in this rulemaking, the uncertainty that has plagued the
application of the waste treatment system exclusion will continue to weigh on
the mining industry (and many other industries that rely on that exclusion),
regulators, and activist groups alike.

A major ambiguity in the scope of the exclusions stems from EPA’s
prior attempt to limit the exclusion in a 1980 revision to the definition
of WOTUS in the regulations implementing the NPDES program, i.e.,
40 CFR. § 122.2.85 The definition of WOTUS in that provision differs
from the definitions found in all of the other Corps and EPA regulations
implementing the CWA because it contains a sentence prescribing that
“[the waste treatment system]| exclusion applies only to manmade bodies of
water which neither were originally created in waters of the United States
(such as disposal area in wetlands) nor resulted from the impoundment of
waters of the United States.”80 That sentence, however, is accompanied by
a footnote explaining that it has been suspended since July 21, 1980.87 Not
surprisingly, the suspended sentence would have substantially narrowed
the exclusion because many waste treatment systems (both in the mining
industry and other industries) do, in fact, incorporate WOTUS. Despite the
express suspension in the regulatory text, the limitation has been erroneously
invoked activist groups and even federal courts.88 Given the stated purpose
of the rule to provide clarity, it is unclear why the waste treatment system in
40 C.FR. § 1222 retains this unique language.8°

84 Response to Comments at 51, available at http://www?2.epa.gov/sites/production/
files/2015-06/documents/cwr_response_to_comments_7_njd.pdf.

85 See 45 Fed. Reg. 32,655, 33,424 (May 19, 1980).

86 See 40 CFR.§1222.

87 Seeid.; see also 45 Fed. Reg. at 48.620.

88 See, e.g., Ohio Valley Envtl. Coal. v. U.S. Army Corps of Eng’rs, 2007 WL 2200686
(S.D. W. Va. June 13, 2007), rev'd by 556 F.3d 177 (4th Cir. 2009); United States v. TGR
Corp., 171 F.3d 762,765 (2d Cir. 1999).

89 See 80 Fed. Reg. at 37,114.
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Another area of confusion is what exactly constitutes “treatment” for
purposes of applying the exclusion. Those seeking to narrow the scope of
the exclusion have argued that treatment only encompasses the addition of
chemicals or the use of costly technologies such as ion exchange or reverse
osmosis. Mining companies, however, rely on various other treatment
methods including wastewater and stormwater retention, concentration
(evaporation), settling, or active and passive treatments (in-situ or in-process)
to remove or reduce pollutants. EPA and SMCRA permitting authorities
have long recognized that, for example, collecting and retaining runoff in
on-site water management features is an acceptable form of waste treatment.

Finally, whether waste treatment systems include linear conveyances
that flow to and from ponds and impoundments used to treat wastewater is
another area of dispute. In the past, the Corps and EPA have recognized that
channels, ditches, feeder streams, and other water features are an important
part of waste treatment systems,? yet neither the current regulatory text nor
the proposed new rule expressly clarifies this.

[2] — Potential Inability to Comply with Other Regulatory
Requirements.

Mining companies often must construct and maintain water management
systems on mine sites to comply with various regulatory schemes, not
just the CWA. For example, mine operators must comply with SMCRA
requirements governing the protection of hydrologic balance within mine
sites and adjacent areas.9! To meet those requirements, mine operators rely
on siltation structures such as sedimentation ponds, permanent and temporary

90 See, e.g.,42 Fed. Reg. 21,380 (Oct. 17, 1975); 44 Fed. Reg. 2,586 (Jan. 12, 1979); 46
Fed. Reg. 28,873 (May 29, 1981); 47 Fed. Reg. 45,382 (Oct. 13, 1982); 50 Fed. Reg. 41,296
(Oct.9,1985); 67 Fed. Reg. 3,370 (Jan. 23,2002); 42 Fed. Reg. 35,843 (Jul. 12,1977); 43 Fed.
Reg. 9,808 (Mar. 10, 1978); 43 Fed. Reg. 29,711 (Jul. 11, 1978); see also Wilcher, LaJuana S.,
Memo. to U.S. EPA Director Region X, EPA CWA Regulation of Mine Tailings Disposal
(Oct.2,1992); Regas, Diane, et al. to U.S. EPA Director Region X, CWA Regulation of Mine
Tailings (May 17,2002); Grumbles, Benjamin H., Memo. to Hon. John Paul Woodley, Ass’t
Sec’y of the Army (Civil Works) (Mar. 1, 2006).

9 See30US.C. § 1265(b)(10)(B)(i); 30 C.F.R. § 816.41.
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ditches and impoundments, diversions, and other features. 92 Given how
dynamic mining operations are, these structures are frequently moved around
and modified, and they must be maintained until the SMCRA regulatory
authority authorizes their removal and disturbed areas are stabilized and
revegetated.93 Given the broad new definitions in the WOTUS rule, mining
operators may have difficulty complying with SMCR A requirements because
they encounter delays in obtaining a Section 404 permit or, worse, are unable
to obtain a permit.

$ 3.06. Next Steps for Industry.

The regulated industry must prepare to comply with the final rule by
August 28,2015.94 The immediate concern will be determining what features
may be newly jurisdictional. Facilities may wish to engage consultants
to assess their existing operations to determine whether they will face
new permitting obligations and whether the rule will affect their project
timelines, particularly if they are forced to seek additional Section 404
permits. Operators will need to develop compliance plans to meet the rule’s
requirements and to obtain additional permits, as needed. In preparing for
exploration or new operations, advance site analysis will become increasingly
important.

Industry also may wish to engage with local agency staff early to
ascertain how the agencies will interpret the provisions in the rule that
remain ambiguous. Operators also should anticipate citizen suit challenges
seeking to exploit those ambiguities and try to prepare for those challenges
accordingly. If enforcement actions ensue, industry should determine whether
an as-applied challenge to the rule would be appropriate. The meaning of
a “water of the United States” is frequently a central issue in enforcement
actions, and confusion over the final WOTUS rule all but ensures that such
litigation will continue.

92 See id.; see also 30 C.FR. §§ 816.43 to 816.49.

93 30 C.FR. § 816.46(b)4).

94 Suits have been filed raising facial challenges to the rule but they are beyond the scope
of this chapter.
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§ 4.01. Introduction.

Compliance with federal, state, and even local environmental government
enforcement initiatives is only the beginning of the story for coal power
utilities. Citizen lawsuits to enforce environmental laws impose new and
daunting compliance challenges. While citizen lawsuits have long existed,
environmental non-governmental organizations (ENGOs) are beginning to
utilize them with increasing frequency, often taking innovative approaches to
expand their reach. Coal power utilities need to consider compliance not just
from an agency perspective, but also with an eye toward deflecting, defending,
or minimizing the likelihood of citizen lawsuits. This chapter addresses the
rise in citizen suit enforcement and identifies several overarching citizen
group initiatives and litigation battlegrounds, with a focus on coal power
utility and water compliance. Finally, the chapter outlines several pre-
emptive strategies that coal power utilities can use to defend against citizen
enforcement actions.

§ 4.02. Background.

Citizen enforcement has not always been an aspect of modern
environmental statutes. When Congress was initially passing environmental
legislation in the 1960s, most statutes did not include a citizen suit provision.
However, in the 1970s, Congress became concerned that federal agencies
such as the United States Environmental Protection Agency (EPA) were
not sufficiently motivated to enforce environmental statutes. Starting with
the Clean Air Act (CAA), Congress added a provision giving the public the
opportunity to bring lawsuits under the statute.! In short order, Congress
added similar provisions to nearly every environmental statute.?

I pusc. § 7604(a)(1).
2 See, e.g., Clean Water Act (CWA), 33 U.S.C. § 1365 (providing that “any citizen”
may sue under the Clean Water Act); Toxic Substances Control Act (TSCA), 15 U.S.C.
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Generally, the citizen suit enforcement provisions that were added to
these statutes provided that “any person” could sue an operator for alleged
violations of the statute or its regulations, as well as the EPA for failure to
carry out nondiscretionary duties.3 As described by the Supreme Court in the
seminal case Gwaltney of Smithfield v. Chesapeake Bay Foundation, citizen
suits were designed to supplement, not supplant, governmental enforcement.#

§ 4.03. Rise in Citizen Suits.

Due to a number of factors — including new rulemaking approaches,
new technologies, and a ripe cultural environment — environmental citizen
lawsuits now account for the vast majority of enforcement suits under
environmental statutes.> More citizen suits have been filed pursuant to the
Clean Water Act (CWA) than any other environmental statute.® These suits
are increasing both in number and in scope.

[1] — Next Generation Compliance.

Underlying many of the changes that are giving way to increased
citizen lawsuits are EPA’s Next Generation Compliance policies. EPA
describes these policies as “a modern approach to compliance” using five
interconnected components.” EPA has said that it intends to use new tools,

§ 2619; Endangered Species Act (ESA), 16 U.S.C. § 1540(g); Surface Mining Control and
Reclamation Act (SMCRA), 30 U.S.C. § 1270; Resource Conservation and Recovery Act
(RCRA), 42 U.S.C. § 6972; Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA), 42 U.S.C. § 9659; Emergency Planning and Community Right to
Know Act (EPCRA),42 U.S.C. § 11046.

3 1

4 Gwaltney of Smithfield v. Chesapeake Bay Foundation, 484 U.S. 49, 60 (1987).

5 See e.g., “Now More Than Ever: Trends in Environmental Citizen Suits,” at 30, 10
Wid. L. Symp. J. 1,8 (“In the 30 years from 1973-2002, citizens [suits] accounted for more
than 1,500 reported federal decisions in civil environmental cases. In the 10 years from
1993-2002, federal courts issued opinions in an average of 110 civil environmental cases
a year. Of these, eighty-three a year, that is, roughly three in four (75 percent), are citizen
suits.”)

6 “Standing in the Ever-Changing Stream: The Clean Water Act, Article I1I Standing,
and Post-Compliance Adjudication,” 20 Stan. Envtl. L.J.73,75-76.

7 U.S. EPA Office of Enforcement and Compliance Assurance, “Next Generation
Compliance: Strategic Plan 2014 — 2017 (October 2014), at 1, available at: http:/
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“while strengthening vigorous enforcement” of environmental laws by taking
advantage of “the best thinking from inside and outside EPA 8 Importantly,
EPA sees an enhanced role of citizens in enforcement as central to its new
enforcement strategy.

Each of the five components of EPA’s Next Generation enforcement
initiative incorporates a public role.? The components are:

1. Advanced Monitoring: Use and promote advanced emissions/
pollutant detection technology so that regulated entities, the
government, and the public can more easily see pollutant
discharges, environmental conditions, and noncompliance.

2. Electronic Reporting: Shift toward electronic reporting to help
make environmental reporting more accurate, complete, and
efficient while helping EPA and co-regulators better manage
information, as well as improve effectiveness and transparency.

3. Transparency: Expand transparency by making information
more accessible to the public.lo

4. Innovative Enforcement: Develop and use innovative
enforcement approaches (e.g., publically attainable data
analytics and targeting) to achieve more widespread
compliance.

5. Regulation/Permit Design: Design regulations and permits that
are easier to implement (e.g., relying on citizen enforcement),
with a goal of improved compliance and environmental
outcomes.

www?2.epa.gov/sites/production/files/2014-09/documents/next-gen-compliance-strategic-
plan-2014-2017.pdf.

8 Id. (emphasis added).

9 See generally, Memorandum from Cynthia Giles, Assistant Administrator, U.S. EPA
Re “Use of Next Generation Compliance Tools in Civil Enforcement Settlements” (January
7,2015).

10 see also http://www.washingtonpost.com/politics/federal-goveernment/federal—
eye-briefs-foia-distributed-records-to-go-online/2015/07/12/a449tab8-2719-11e5-aae2-
6c4759b050aa—story.html.
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A recent EPA settlement demonstrates how EPA is using these new
strategies. In May 2015, EPA and Tonawanda Coke reached a settlement
of Hazardous Air Pollutants (HAPs), CAA, and Resource Conservation
and Recovery Act (RCRA) claims.!! The agreement incorporates several
Next Generation Compliance tools. Among other provisions, the settlement
provides for the public release of pollution data and for third-party compliance
audits.!? In fact, in the press release for the consent decree, an EPA Regional
Administrator praised the efforts of the public in collecting its own data on
the company’s emissions. “The community did their own air toxic monitoring,
which revealed high levels of pollution. This fine example of citizen science
spurred government action to protect the community.”13

[2] — Self-Implementing Coal Combustion Residuals Rule.
The recent self-implementing Coal Combustion Residuals (CCR) Rule is
another example of how EPA is not only encouraging, but relying on citizen
enforcement. In EPA’s words, in response to FAQs on the new CCR Rule:

Citizens perform a crucial role in the implementation and
enforcement of this rule . . . EPA has designed recordkeeping
and Internet posting requirements as part of the final rule to help
ensure transparency and to assist citizens in playing that role. . .
The regulations promulgated today are “self-implementing,” . . .
EPA has no formal role in implementation nor can it enforce the
requirements. Thus, enforcement of these requirements will be by
citizen suits (or by States acting as citizens).!4

Interestingly, while states can implement the CCR rule through state
waste laws, such state rules will not bar citizen suits under the federal rule.

I Uss. v. Tonawanda Coke Corp. Consent Decree (May 11, 2015), available at: http://
www.epa.gov/region02/capp/TCC/tonawanda_consent_decree_with_appendices.pdf.

12 44 at 36.

13 yus. Department of Justice Press Release, (May 11, 2015), available at: http://
www_justice.gov/usao-wdny/pr/tonawanda-coke-pay-12-million-civil-penalties-facility-
improvements-and-environmental.

14 EPA Coal Ash Rule F, requently Asked Questions, available at: http://www?2.epa.gov/
coalash/frequent-questions-coal-ash-rule.
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This rule represents a novel form of enforcement of RCRA, placing direct
enforcement responsibilities on citizens.!5

[3] — Limited Agency Budgets/Culture of Citizen
Supplementation.

While continuing budget cuts require EPA to identify enforcement
priorities and employ new strategies, there is great societal interest in eco-
awareness and enthusiasm for improving the environment. For example,
environmental stewardship is a hallmark of the Millennials generation.l®
These interconnecting forces are playing a key role in the exponential increase
in citizen suits.

§ 4.04. Unique Compliance Challenges.

While citizen enforcement offers EPA and other implementing agencies
a cost-effective means to pursue wide-spread enforcement, it also raises
significant new challenges for regulated industry. Unlike EPA’s clearly
identified enforcement priorities, which provide the regulated community a
degree of predictability, citizen group enforcement lacks a unified enforcement
agenda. Citizen enforcement also involves conflicting interpretations of
statutes and regulations, as well as significant data accuracy issues. Finally,
citizen enforcement does not pre-empt other environmental group litigation
such as tort claims, creating greater uncertainty due to a lack of finality.

[1] — Lack of Unified Citizen Group Enforcement Agenda.
Regulated entities are increasingly facing the challenge of strategically
focusing resources to serve compliance and pollution prevention goals, while

15" 75 Fed. Reg. 35128, 35136 (June 21,2010) (“EPA has no role in the planning and direct
implementation of solid waste programs under RCRA subtitle D.”); accord, 80 Fed. Reg.
at 21302 and 21310 (“EPA has no role in the planning and direct implementation of the
minimum national criteria . . . under RCRA subtitle D, and has no authority to enforce the
criteria.”).

16 gee e.g., Boston Consulting Group Perspectives, “How Millennials Are Changing the
Face of Marketing Forever,” available at: https://[www.bcgperspectives.com/content/articles/
marketing_center_consumer_customer_insight_how_millennials _changing_marketing_
forever/?chapter=3.
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also minimizing risk of liability to a multitude of discrete citizen groups
harboring disparate objectives.

The EPA maintains a list of national enforcement initiatives which it
publishes approximately every three years.!” Regulated entities can look
to this list and can appropriately direct resources to address issues that fall
within EPA’s national enforcement initiatives. For example, EPA is currently
prioritizing the reduction of air pollution, and specifically hazardous air
pollutants, from the largest sources.18 In the energy extraction realm, EPA is
focused on ensuring energy extraction activities are conducted in compliance
with environmental laws.19 For the water sector, EPA is committed to
enforcement related to keeping raw contaminated stormwater out of our
nation’s waters (which affects the mining industry via the decommissioning
of coal production facilities) and preventing animal waste from contaminating
surface and ground water.20 Finally, in the hazard chemicals realm, EPA is
focused on reducing pollution from mineral processing operations.2!

Knowing EPA’s main initiatives helps industry focus resources on
ensuring compliance in high-impact areas, as identified by the agency through
informed analysis. But there are no analogous overarching citizen group
enforcement initiatives. Citizen groups frequently have varying, constantly
evolving, and diverse enforcement goals. This requires regulated entities to
devote greater time and resources to ensuring their actions are defensible to
challenges from a broad range of citizen groups and interests.

While it is possible to analyze general trends and themes in citizen suit
enforcement (as discussed further below), such assessment is by no means
comprehensive. It takes time and effort, as well as discretion, to figure out
environmental group initiatives — and to then assess resource distribution
to address the same. Even then, surprises can occur.

17" EPA National Enforcement Initiatives, available at: http://www2 epa.gov/enforcement/
national-enforcement-initiatives.

18 .

19" EPA, National Enforcement Initiative: Ensuring Energy Extraction Activities Comply
with Environmental Laws, available at: http://www?2 .epa.gov/enforcement/national-
enforcement-initiative-ensuring-energy-extraction-activities-comply.

20 g,

21 .
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[2] — Inconsistent Interpretations.

Figuring out what initiatives citizen groups are focused on is a valuable
way to appropriately direct resources, but it is not enough. Citizen groups
often have differing interpretations, within those bigger picture initiatives,
of what constitutes compliance.

The coal ash and coal mining water enforcement context provides a great
example of the varied, and often disparate, enforcement priorities of different
citizen groups. In the coal context, agency enforcers have actually become
potential industry allies where industry and agencies are in agreement,
but citizen groups seek to enforce alternative interpretations of regulatory
requirements.

For example, in a recent CWA citizen suit, several citizen
groups alleged a coal company had violated boilerplate provisions
in its National Pollutant Discharge Elimination System (NPDES)
permits.22 The case centered on the ENGOs’ novel interpretation
of a standard permit condition that required compliance with total
maximum daily limits (TMDLs) and TMDL implementation
plans. The ENGOs insisted that this provision required immediate
compliance with TMDLs developed after permit issuance, despite
language in the TMDL document itself that the state agency would
conduct a phased implementation.23 In support of its defense, the
coal company sought affidavits and assurances from the state agency
that it was in compliance with its permits.24 Based on this agency
information, the court granted summary judgment to the coal
company, stating:

“[The company] has produced further evidence of [the agency’s]
interpretation of the permit language, as well as the opinions of
agency officials that [the company] is in compliance with the permit
conditions. Plaintiffs do not challenge the fact of the agency’s
interpretation of the permit conditions or the relevant statutes, but

22 Southern Appalachian Mt. Stewards v. Red River Coal Co., 2015 U.S. Dist. LEXIS
48483, *1-3 (W.D. Va. 2015).

23 .

24 Jd.at*3,
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merely [the company’s] compliance with the permit. Therefore, there
is no genuine issue of material fact to preclude summary judgment.
I find that [the company] is entitled to summary judgment in its
favor.’2d

Coming up with an appropriate defense to alternative ENGO
interpretations of environmental laws will be a critical challenge
for industry in the coming years. Agencies who do not want to see
their own hard work and interpretations undermined by these citizen
suits may become important allies.

[3] — Questions about Accuracy of Data.

While industry is generally responsible for producing, verifying, and
submitting environmental data to regulators, environmental groups have
become increasingly sophisticated at harnessing this raw data to support their
own enforcement efforts. It is imperative that industry continue to strive for
precision in data production, but also that industry collect and disseminate
data in such a way that minimizes opportunities for misinterpretation in the
enforcement realm.

Moreover, environmental groups are collecting their own data by using
new, unproven, non-standard sources.2® That data can be compiled on
public websites often without prior interpretation and analysis by trained
personnel.27 The very way in which data is generated often creates a recipefor
misunderstanding — and potentially misdirected and costly enforcement.

25 qd.at*4.

26 See e.g., Riverkeeper Citizen Testing Data, http://www.riverkeeper.org/water-quality/
citizen-data/; cf, EPA Developer Central, http:/developer.epa.gov/category/apps/ (last visited
July 6,2015) (describing several apps that utilize EPA data); see also, Virginia Department
of Environmental Quality Draft 2014 305(b)/303(d) Water Quality Assessment Integrated
Report, http://www.deq.virginia.gov/Portals/0/DEQ/Water/WaterQualityAssessments/
IntegratedReport/2014/ir14_Integrated_Report_All.pdf (Dec. 15, 2014), at 3 (describing
the Agency’s screening criteria for using data collected by citizens. “Quality assurance and
quality control (QA/QC) continue to be a concern for regulatory use of “outside” data, and
DEQ has made a considerable effort to improve the data quality of outside data providers
by reviewing monitoring protocols and holding training events.”).

27T See e.g., Clean Water Can’t Wait Sierra Club, http://content.sierraclub.org/coal/and-
water (last visited July 6, 2015).
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[4] — No Preemption of Other Citizen Lawsuits.

While a regulated entity may be defending statutory claims pursuant
to environmental law, such claims do not necessarily preempt the filing of
tort claims or even separate citizen suits regarding the same issues. Agency
enforcement can act as a bar to citizen lawsuits, but a citizen suit does not
similarly bar tort claims.28 Frequently, citizen groups will use a mixture of
statutory and tort claims, such as trespass and nuisance-based claims, to
broaden the scope of litigation and the potential scope of relief. Similarly, a
citizen suit would not statutorily bar a separate citizen lawsuit — for example,
where various citizen groups do not agree on a legal interpretation.

In a seminal case, the Supreme Court found that the CWA did not
prohibit state nuisance claims.2 Recently, the Third Circuit similarly held
that there is “nothing in the Clean Air Act to indicate that Congress intended
to preempt source state common law tort claims.”30 The Supreme Court
denied certiorari in the case, leaving the Third Circuit decision intact.3!
Environmental groups continue to use the Third Circuit precedent to bring
tort claims under CAA 32 The law in this area is a fast-moving target and
thus particularly hard to defend against liabilities.

§ 4.05. Minimizing Citizen Enforcement Risks.

Given the many challenges associated with citizen enforcement, it is
important that industry — particularly those associated with coal power
production — try to get ahead of these risks, to the extent possible. The
following “Top 10” enforcement initiatives in the water area reflect recent
litigation initiatives by citizen groups. Based on these overarching themes,
this chapter lays out potential strategies coal power utilities should consider in
addressing these themes and minimizing risks associated with such themes.

28 CW.A. §§ 309(6)(A)iii) and 505(b)(1)(B).

29 International Paper Co. v. Ouellette, 479 U.S. 481, 497-499 (1987).

30 Bell v. Cheswick Generating Station, 734 F.3d 188, 198 (3d Cir. Pa. 2013).

31 GenOn Power Midwest, L.P. v. Bell, 134 S. Ct. 2696 (June 2, 2014).

32 See e.g., Luppe v. Cheswick Generating Station, 2015 U.S. Dist. LEXIS 9791 at **1-2
(W.D. Pa. Jan. 28, 2015).

110



WATER COMPLIANCE CHALLENGES §4.05

[1] — Environmental Citizen Group ‘“Top 10” Coal/Water
Initiatives Cheat Sheet.

While it is infeasible to capture fully the agendas of all environmental
citizen groups, synthesis — with focus on coal power utility and water
initiatives — of a variety of citizen groups’ messaging reveals a top 10
list of current initiatives for company consideration. These initiatives are
being pursued by one or more of various ENGOs, including, for example,
the Southern Environmental Law Center, Sierra Club, Clean Water Action,
Earthjustice, and various Riverkeeper affiliates, among others. These
initiatives demonstrate the multi-faceted attack on coal that is underway —
addressing water inputs, waste and water outputs, alterative usages, etc. The
following 10 areas have become enforcement priorities for ENGOs:

1. Coal Mining/Mountaintop Removal — focusing on impacts to
waterways and eliminating coal as a power production source

2. Coal Ash — focusing on impacts to water ways and removal of
ash to lined impoundments away from surface waters

3. Coal Production and Water — focusing on impacts to surface
waters from coal power production and waste water discharges

4. Stopping Coal Exports — focusing on elimination of coal
exportation (e.g., as an alternative to coal power production in
the United States)

5. Water Supply — focusing on protecting water supply and
quality (e.g., through involvement in disputes involving power
production water sources such as the “Tri-State Water Wars”
between Alabama, Georgia, and Florida)

6. Nutrient Pollution — focusing on water impacts from human

sources of nitrogen, such as power production

7. Stormwater Pollution — focusing on stormwater impacts,
including from industrial sectors (e.g., power production/mining
— particularly decommissioning activities) and construction
projects (e.g., linear power lines)

8. Toxic Chemicals out of Waterways — focusing on water impacts
from toxic chemicals such as those associated with power
production
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9. Ocean Acidification — focusing on water impacts, such as ocean
acidification and warming, resulting from carbon dioxide (such
as that associated with coal power production)

10. Project/Area-Specific — focusing on project/area specific
impacts (e.g., plant construction, particularly in environmentally-
sensitive areas)33

[2] — Citizen Lawsuit Battlegrounds.
Across these ENGO enforcement initiatives, common themes and
strategies become apparent.

[a] — Narrative Conditions.

Many ENGOs are attempting to enforce narrative permit conditions,
typically raising issues of interpretation and proof in such suits. Because
narrative limits are not as easily applied as numeric limits where it is as
simple as comparing Discharge Monitoring Report (DMR) data to permit
limits, ENGOs are attempting to force their own interpretation of what they
believe the narrative criteria should actually require via citizen lawsuits.

[b] — “‘Point Source’” Expansion.

Many environmental groups have also pushed for continued expansion
of the scope of what is considered a “point source” under the CWA. For
example, in Ecological Rights Found. v. Pac. Gas & Elec. Co., a citizen
group claimed that stormwater running off of defendants’ utility poles
washed a wood preservative chemical from the poles to surface waters and
alleged that such discharge established the power poles as point source
dischargers.34 The Ninth Circuit found that the power poles were not point
sources because the generalized stormwater runoff from the poles did not
represent a discretely collected and conveyed system discharging to waters

33 See generally, Southern Envtl. Law Center. https://www.southernenvironment.
org/our-programs; Sierra Club, www.sierraclub.org/about; Clean Water Action, www.
cleanwateraction.org/about; Earth Justice, earthjustice.org/our_work; River Keepers, www.
riverkeepers.org/index.php/base/page/about_us.

34 Ecological Rights Found. v. Pac. Gas & Elec. Co., 713 F.3d 502, 504 (9th Cir. Cal.
2013).
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of the United States and that such runoff was in compliance with the CWA .35
In another example, Decker v. Northwest Environmental Defense Center,the
Supreme Court considered whether EPA’s industrial stormwater regulations
applied to stormwater from logging roads channeled into ditches, culverts,
and channels that discharged into nearby rivers and streams.3¢ The Court
found that EPA reasonably interpreted its own regulations in excluding the
type of stormwater discharges from logging roads at issue in the case and
afforded EPA deference in its interpretation.3’

[c] — Expansive WOTUS Definition.

Another battleground for citizen lawsuits is the scope of the definition of
“waters of the United States” (WOTUS), the basis for CWA applicability.38
This battle is being waged on various fronts, including groundwater,
groundwater hydrologically-connected to surface water, and in EPA’s new
WOTUS Rule. For example, in Cape Fear River Watch, Inc.v. Duke Energy
Progress, Inc., the court considered CWA applicability to hydrologically-
connected groundwater and held “that Congress did not intend for the CWA
to extend federal regulatory authority over groundwater, regardless of whether
that groundwater is eventually or somehow ‘hydrologically connected’ to
navigable surface waters.”3? Similarly, in Chesapeake Bay Found., Inc. v.
Severstal Sparrows Point, LLC, the court concluded that “discharge from
migrations of groundwater . . . is not point source pollution, however, but
nonpoint source pollution. . . . There is no basis for a citizen suit for nonpoint
source discharges under the CWA 0 However, there is conflicting law on
this topic, in great part due to conflicting interpretations asserted in citizen

35 Id. at 509-510.

36 Decker v. Northwest Envtl. Defense Ctr., 133 S. Ct.1326, 1330-1331 (Mar. 20, 2013).
37 Ia.

38 80 Fed. Reg. 37054 (June 29, 2015).

39 Cape Fear River Watch, Inc. v. Duke Energy Progress, Inc., 25 F. Supp. 3d 798, 810
(E.D.N.C.2014).

40 Chesapeake Bay Found., Inc. v. Severstal Sparrows Point, LLC, 794 F. Supp. 2d 602,
619-20 (D. Md. 2011).
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suits. 4! Similarly, through EPA’s recent WOTUS rulemaking and associated
proceedings, citizen groups are pushing for an ever-broadening scope of what
constitutes a “water of the United States. 2

[d] — Compliance Demonstration.

Another area of significant legal development in citizen suits relates
to case dismissal where there has been no prior agency enforcement due
to agency finding of compliance. Under existing law, the CWA provides a
60-day waiting period following a citizen giving notice of its intent to sue.*3
This period is designed to give EPA and/or the state an opportunity to step
in and commence its own enforcement action. However, the CWA does not
provide a mechanism for EPA to demonstrate its finding that no enforcement
is appropriate. An example of this can be found in the Red River case where,
as discussed above, the agency deemed the company in compliance with the
requirements that the citizen group alleged as violated.44 Ultimately, the
company successfully defended against citizen suit by filing with the court
agency affidavits/declarations of compliance.4>

[e] — Residual Liability.

ENGGO s are also looking to expand residual liability — i.e., redress for
the impacts of wholly past violations, even when alleged violations have
been addressed. Gwaltney firmly established that citizen suits do not provide
relief for “wholly past” violations. 46 However, since Gwaltney, there has

4 See e.g., Friends of Santa Fe County v. LAC Minerals, Inc., 892 F. Supp. 1333 (D.N.M.
1995).

42 80 Fed. Reg. 37054, 37095-37096 (“Several commenters supported the approach that
the single point of entry watershed was an appropriate scale to use to measure effect on
traditional navigable waters, interstate waters, or the territorial seas. Other commenters felt
the single point of entry watershed was too small to capture all the benefits that waters that
do not meet the definition of adjacency contribute.”); (“[cJommenters suggested additional
subcategories of waters be considered as jurisdictional or as similarly situated by rule, such
as playa lakes, kettle lakes, and woodland vernal pools.”)

43 33U.8.C.§ 1365(h).

44 Southern Appalachian Mt. Stewards v. Red River Coal Co., 2015 U.S. Dist. LEXIS
48483, *1-3.

B .

46 Gwaltney, 484 U.S. 49 at 64.
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been significant litigation attempting to impose residual liability, even after
the cessation of allegedly unlawful activity, for penalties, injunctive relief,
or other issues. For example, some courts have found they lack jurisdiction
over citizen claims for civil penalties for wholly past violations of the CWA,
but others have allowed claims for civil penalties even where violations have
been resolved.4’

[f] — Multiple Regulatory Frameworks.

Citizen groups are also challenging impacts regulated under one
statutory framework under a separate agency framework. This presents
unique situations for demonstrating compliance. For example, in recent coal
ash litigation, the ENGO petitioner alleged CWA violations from a coal ash
landfill rather than bringing RCRA claims.*8 The reverse, where an ENGO
petitioner has brought RCRA claims based on impacts regulated under the
CWA, has also occurred.49 In yet another case, citizens asserted claims under
the CWA for alleged impacts of air borne fugitive dust from rail cars.50

[g] — Permit Shield.

Another area of common attack is the scope of the CWA’s Permit
shield.5! The CWA Permit shield provides that “[clompliance with a permit
issued pursuant to this section shall be deemed compliance” for purposes of
enforcement and citizen suits involving certain effluent limits, performance
standards, and ocean discharges, but not toxic pollutants.>? The permit
shield’s purpose is “to insulate permit holders from changes in various
regulations during the period of a permit and to relieve them of having to

47 See e.g.,Dubois v. United States Dep’t of Agric.,20 F. Supp.2d 263,270 (D.N.H. 1998);
but see In re Southdown, Inc., Litig., 2000 U.S. Dist. LEXIS 6220 at *24 (D. Ohio 2000).
4B see e.g., Complaint at 17-18, Sierra Club v. Virginia Elec. and Power Co., 2:15-cv-112
(E.DV.A 2015).

49 Goldfarb v. Mayor & City Counc. of Baltimore, 791 F.3d 500, 502 (4th Cir. Md. July
1,2015).

S0 Alaska Community Action v. Aurora Energy Servs., 940 F. Supp. 2d 1005, 1009 (D.
Alaska 2013), rev'd and remanded 765 F. 3d 1169 (9th Cir. 2014).

Sl Seee.g.,OVEC v. Alex Energy, Inc., 12 F. Supp. 3d 844, 856 (S.D.W. Va. Mar. 31,2014);
OVEC v. Fola Coal Co., 2013 U. S. Dist. LEXIS 178319, at ** 10-11 (S.D.W. Va. Dec.19,
2013); OVEC v. Elk Run Coal Co., 2014 U.S. Dist. LEXIS 509 , at *7 (S.D.W. Va. Jan. 3,
2014).

52 33USC.§ 1342(K).

115



§4.05 ENERGY & MINERAL LAW INSTITUTE

litigate in an enforcement action the question whether their permits are
sufficiently strict.”53

The Fourth Circuit crafted a legal test defining the availability of the
CWA permit shield.54 In Piney Run, the Fourth Circuit held that a NPDES
permit will shield subsequent enforcement if: (1) the permit holder complies
with the express terms of the permit and the CWA’s permit application
requirements and (2) the permit holder’s discharges were within the
“reasonable contemplation” of the agency when the permit was issued.>

In recent years, the Fourth, Sixth, Seventh, and Ninth Circuits have
issued opinions interpreting the scope of the permit shield, and in many
cases limiting the permit shield or at least complicating its application. For
example, a recent decision of the Sixth Circuit reinforces the importance
of full disclosure to the permitting agency.5® The Sixth Circuit found a
coal company was shielded from CWA liability for discharges exceeding
state water quality standards by a state NPDES general permit.5’7 The
decision stands in stark contrast to another prior Fourth Circuit decision —
Southern Appalachian Mountain Stewards v. A&G Coal Corp. — with the
primary difference being what was disclosed to, and within the reasonable
contemplation of, the state when it issued the permit.58

The Seventh and Ninth Circuits have also addressed the permit shield.
The Seventh Circuit held that Wisconsin’s decision to regulate stormwater
discharges through a mining permit (rather than through a separate NPDES
permit) still allowed the permittee to invoke the protections of the permit
shield, deferring to the state to determine which permit was appropriate for
compliance.>9 In Alaska Community Action on Toxics v. Aurora Energy

53 ELI du Pont de Nemours & Co. v. Train, 430 U.S. 112, at n. 28 (1977).

54 Piney Run Pres. Ass'n v. Cnty. Comm’r, 268 F.3d 255, 259 (4th Cir. 2001).

55 Id.,see also,In Re Ketchikan Pulp Co.,7 B.A.D. 605,621 (EAB May 15,1998) (holding
that when a permittee makes “adequate disclosures’ in a NPDES permit application, unlisted
pollutants may be shielded even if they are not specific permit conditions.).

56 Sierra Club v. ICG Hazard, LLC, 781 F.3d 281, 286 (6th Cir. Jan. 27, 2015).

57 Id.at 288-289.

58 Southern Appalachian Mt. Stewards v. A&G Coal Corp., 758 F.3d 560, 565-567 (4th
Cir. 2014).

59 Wisconsin Resources Protection Counc. v. Flambeau Mining Co., 727 F.3d 700, 704,
711 (7th Cir. 2013).
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Services, the Ninth Circuit held that the “plain terms” of a general permit
prohibited defendant’s non-stormwater discharge of coal.®0 This litany of
litigation over the scope of the CWA’s permit shield illustrates just how
active citizen groups are becoming on further refining CWA jurisprudence.

[h] — Other Procedural Grounds.

Standing and abstention are two additional areas — often asserted in
defense of citizen suits — that are ripe grounds for argument in citizen
lawsuits. Standing generally requires demonstration of injury in fact, fairly
traceable to the actions of the defendant, and likely to be redressed by the
court.%! Courts have traditionally taken a broad view of standing.%2 As more
and more citizen suits are filed, often where the harm to the plaintiff is much
attenuated from the act carried out by the defendant, citizen groups continue
to push for a broader interpretation of standing.

Similarly, abstention is frequently asserted in citizen suit defense.
Under Burford v. Sun Oil Co., federal courts should abstain from asserting
jurisdiction over cases that primarily concern issues of state law where
timely and adequate state-court review is available.%3 Burford abstention
is proper if a case: (i) presents difficult questions of state law bearing on
policy problems of substantial public import whose importance transcends
the result then at bar, or (ii) if its adjudication in a federal forum would be
disruptive of state efforts to establish a coherent policy with respect to a
matter of substantial public concern.4 The Fourth Circuit exercised its
Burford abstention authority in the context of a citizen suit brought under
the CAA. In Sugarloaf Citizens Ass’'nv. Montgomery County, Md., the court
upheld a district court’s decision to abstain from hearing a case in which an
environmental group challenged the decision of a state environmental agency

60 Alaska Cmty. Action on Toxics v. Aurora Energy Servs., LLC, 765 F.3d 1169, 1172
(9th Cir. 2014)..

6 Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180-181
(2000).

62 See eg.id.

63 Burford v. Sun Oil Co., 319 U.S. 315, 317-318 (1943).

64 New Orleans Pub. Serv. Inc. v. Council of New Orleans, 491 U.S. 350, 361 (1989)
(quoting Colo. River Water Conservation Dist. v. U.S., 404 U.S. 800, 814 (1976)).
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to grant certain construction and disposal permits to the defendants.®5 The
plaintiffs in Sugarloaf couched their claims as arising under a citizen suit
provision of federal environmental law.% After analyzing the complaint,
however, the Fourth Circuit held that the citizen suit “did nothing more than
resurrect in a different forum objections to a proposed” state permit.67

§ 4.06. Defense Strategies.

With this list of citizen suit enforcement trends in mind, there are actions
that companies can take now that could minimize risk of liability arising
from citizen lawsuits.

[1] — Comprehensive Permit Applications/Conditions.

Coal power utilities should develop permit applications with an
eye toward potential future citizen enforcement. The permit application
process is when a utility begins building the administrative record that
will serve as the basis for defense against citizen suits subsequent to permit
issuance. Therefore, it is critical to fully disclose all material facts in permit
applications. As discussed above, full disclosure is also vital to a permit
shield defense.®3 Also, utilities should beware of overly broad “boilerplate”
conditions.®® Another good idea is to cross-reference to coverage of impacts
under separate regulatory programs to shore up later defense.’0

65 Sugarloaf Citizens Ass’n v. Montgomery County, Md., 1994 U.S. App. LEXIS 21985,
at *2 (4th Cir. 1994).

66 Id. at*4.

67  Id. at 24; see also Jamison v. Longview Power, LLC, 493 F. Supp. 2d 786, 791 (N.D.
W. Va. 2007) (dismissing Clean Air Act suit under Burford abstention as collateral attack
on West Virginia permit); see also, S. Alliance for Clean Energy v. Duke Energy Carolinas,
LLC, 2009 U.S. Dist. LEXIS 56733, at *16 (W.D.N.C. 2009) (abstaining from case and
instead deferring to state administrative review of air permits).

68  Southern Appalachian Mt. Stewards, 758 F.3d at 564. (4th Cir. 2014).

69 See e.g., Attachment 4 to Duke Energy Carolinas, LLC’s Motion to Dismiss in Yadkin
Riverkeeper Inc. v. Duke Energy, Case No. 1:14-cv-00753-LCB-JEP (N.C. M.D. 2015)
(NPDES permit for the Buck Steam Station, which states: “The permittee shall conduct
groundwater monitoring to determine the compliance of this NPDES permitted facility with
the current groundwater Standards found under 15A NCAC 2L .0200. The monitoring shall
be conducted in accordance with the Sampling Plan approved by the Division.”); see also,
Cape Fear River Watch, Inc. v. Duke Energy Progress, Inc., 25 F. Supp. 3d 798 (E.D.N.C.
2014) (bringing claims under the same provision).

70 See e.g.,Complaint at 17, Sierra Club v. Virginia Electric and Power Co., 2:15-cv-112-
RAJ-DEM (E.DV.A 2015); see also, Goldfarb, 791 F.3d at 510-511 (4th Cir. Md. July 1,2015)
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[2] — Think Ahead About Potential Diligent Prosecution
Bars.

Many environmental statutes include provisions that prohibit citizen suit
enforcement when an agency is diligently prosecuting the permittee for the
violations. The CWA diligent prosecution bar states that “No action may be
commenced . . . if the Administrator or State has commenced and is diligently
prosecuting a civil or criminal action . . .”7! The diligent prosecution bar
applies where EPA or the state has issued a final order under the CWA or a
comparable state law.”2

If a company finds itself as the unfortunate subject of civil or
administrative prosecution, it should seek clear documentation of aspects
of the enforcement (e.g., penalties and other jurisdiction-specific factors)
that will later help demonstrate that the state law is “comparable” to the
CWA. This might later preserve a diligent prosecution bar against citizen
lawsuits. For example, in a Maryland citizen suit alleging RCRA and CWA
claims, the Fourth Circuit held that EPA and the state were diligently
prosecuting the defendant and that “the CWA citizen suit provision ‘does
not require government prosecution to be far-reaching or zealous. It requires
only diligence.” Thus, a citizen-plaintiff cannot overcome the presumption
of diligence merely by showing that the agency’s prosecution strategy is
less aggressive than he would like or that it did not produce a completely
satisfactory result.”73

[3] — Maintain Good Relationships with Agencies.

More than ever, maintaining a good relationship with agencies is critical
given the precipitous increase in citizen suits. As discussed above, agencies
play a key role in developing usable diligent prosecution positions, as
applicable. Even without enforcement, agency confirmation of compliance
(without prosecution) could become key evidence in subsequent citizen

(addressing cross-referenced requirements under RCRA and CWA permits and interpreting
conflicting requirements between the two permits).

71 33U.8.C.§ 1365(b).

72 33U.8.C.§ 1319(2)(6)(A).

73 Chesapeake Bay Found., Inc. v. Severstal Sparrows Point, LLC, 794 F. Supp. 2d 602,
614, (D. Md. 2011) (quoting Piney Run Pres. Ass’n v. County Comm’rs, 523 F.3d 453, 459,
(4th Cir. Md. 2008).
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action, and permit application/condition negotiations with agencies are key
to subsequent permit shield-based defense.

[4] — Set the Record Straight.

If a company is unlucky enough to receive a notice of intent to sue under
an environmental citizen suit provision, the company should document
inaccuracies in the allegations. One effective way to do this is to draft a
formal written response before the 60-day notice period runs. If the citizen
group proceeds, this could allow for later fee recovery.”

[S] — Consider Multi-Media Compliance Implications.

Even where compliant under one regulatory framework, coal power
utilities should consider potential implications under alternative regulatory
schemes (e.g., state and federal, water and waste). For example, citizens have
brought RCRA citizen suit claims based on impacts regulated under the water
program, as well as CWA citizen suit claims based on impacts regulated
under the waste program.”> These cases illustrate the innovative, multi-
media approaches ENGOs are taking to allege violations under alternative
regulatory schemes.

[6] — Track Citizen Campaigns/Lawsuits.

As discussed above, EPA’s enforcement initiatives are useful roadmaps
for coal power utilities in allocating resources, but it is more difficult to
identify citizen group priorities and tailor compliance efforts in the same
way. Still, to the extent feasible, companies should seek to identify potentially
applicable ENGO priorities by diligently tracking citizen group campaigns
and lawsuits. Often citizen groups undertake systematic approaches to
bringing cases that can provide some insight into future targets. For example,

74 See e.g., Sierra Club v. Energy Future Holdings Corp. and Luminant Generation Co.,
Case No. 12-CV-108 99 7, 67-70, Memorandum Opinion and Order, , Final Order (W.D.
Tex. Mar.28, 2014).

75 See e.g.,Goldfarb,191 F.3d at 502; Complaint at §§ 12-13, Sierra Club v. Virginia Elect.
and Power Co., 2:15-cv-112-RAJ-DEM (E.D.V.A 2015).
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citizen groups have been systematically bringing stormwater citizen lawsuits
through various industries and locations.”®

Similarly, impacts from impoundments across various industries
(e.g., coal ash, but also those associated with mineral processing/fertilizer
production) have been a recent focus of enforcement. There are lessons from
these efforts that could be applied to other types of impoundments. Tracking
current litigation efforts by ENGOs can provide insight into potential future
citizen group enforcement priorities.

[7] — Coordinate on Defense.

Finally, just as environmental groups frequently form ad hoc coalitions
to target particular issues of mutual interest, industry should consider
coordinating its own defense of these same issues. Such an approach allows
for a stronger and more unified voice of industry, sharing of insights, and
pooling of resources. The industry’s best defense will be a coordinated effort.

§ 4.07. Conclusion.

The coal industry is under attack from environmental groups. Compliance
with agency requirements is no longer enough. Coal power utilities need to
take a proactive approach to reducing the likelihood of citizen lawsuits by
ENGO:s. Early preparation during the permit application process, continuing
to build good relationships with agency officials, and improving data
accuracy are important early steps. However, other pre-emptive strategies
such as tracking the enforcement agendas that ENGOs are carrying out,
preserving compliance and due diligence demonstrations, and mounting a
coordinated defense to these agendas are becoming increasingly necessary.
Taking these steps will help better position coal power utilities for defending
citizen lawsuits.

76 See e.g., Enforcement News & Archives, California Sportfishing Protection Alliance,
http://calsport.org/news/category/campaigns/enforcement/ (last visited July 6, 2015).
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§ 5.01. Introduction.

As presidential candidates begin to declare for 2016, the Obama
Administration is racing to the finish line to put in place regulations that
candidate Obama declared in 2008 would “transform” U.S. energy policy.
The Bureau of Land Management (BLM) at the U.S. Department of the
Interior (Interior) has been at the center of that transformation. In March
2015 at the Center for Strategic and International Studies, Interior Secretary
Sally Jewell, in a major speech outlining her energy priorities, declared, “I am
determined to help make energy development safer and more environmentally
sound in the next two years. Helping our nation cut carbon pollution should
inform our decisions about where we develop, how we develop and what we
develop.”! With that she outlined a series of new regulatory reforms to be
rolled out in the administration’s last two years to regulate oil and gas and
expedite renewable energy on public lands.

Perhaps to an unusual extent, public land issues have a unique impact
on people who live and work in the 12 public land states. These issues
also have a long legacy — stretching back to the founding of our country.
For both reasons, passions have always run high when it comes to finding
the “balance” in public land management. This chapter will begin with a
summary of the foundation for public land law and policies. We will then
look back at what the Obama Administration has put in place for public land
energy and land use planning and what is ahead as this Administration leaves
office. Throughout, we will consider the impact of these polices on industry,
advocates and citizens of the West.

§ 5.02. Public Land Legal Basics.

[1] — The Public Lands.

Nearly one third of the United States’ land mass is under the jurisdiction
and management of the federal government.2 The public lands are what

1 Press Release, U.S. Department of the Interior, Secretary Jewell Offers Vision for
Balanced, Prosperous Energy Future (March 17,2015).

1 George Cameron Coggins and Robert L. Glicksman, Public Natural Resources Law
§ 1:1, 3 (2d. ed. 2015) [hereinafter Coggins & Glicksman)].
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remain in public hands of the 2.3 billion acres that make up the United States.
The federal government now owns some 662 million acres, 29 percent of
the total area of the United States and one half of the land in the 11 western
states.3 These lands are managed by four federal agencies, three within the
United States Department of the Interior, and the Forest Service in the U.S.
Department of Agriculture. In addition, the Bureau of Indian Affairs, within
the U.S. Department of the Interior, works with over 300 tribal governments
to manage their lands and energy resources.

The BLM manages 245 million acres of surface lands largely located in
the 12 states west of the Mississippi and roughly 700 million acres of federal
minerals throughout the U.S.# The U.S. Forest Service manages 193 million
acres of forests, prairies and grasslands in 44 states and territories.d Of these
roughly 700 million acres of onshore federal minerals, approximately 113
million acres are open and accessible for oil and gas leasing.®

[2] — Eras of Federal Land Management.

The philosophy and guiding principles of public land management in
the United States have changed significantly over the nation’s almost 240-
year history and are often described as encompassing four eras: acquisition,
disposition, retention, and management.” Understanding these different
eras and the goals the federal government sought to achieve through the
polices adopted during each era is key to understanding how we came to

3 Karin P. Sheldon, “How Did We Get Here? Looking to History to Understand Conflicts
in Public Land Governance Today,” 23 Pub. Land & Resources L. Rev. 1,3 (2002) [hereinafter
cited as Sheldon].

4 BLM [hereinafter cited as BLM], The Bureau of Land Management: Who We Are,
What We Do, http://www.blm.gov/wo/st/en/info/About_ BLM.html.

S US. Forest Serv., U.S. Dept. of Agriculture [hereinafter cited as USFS], About the
Agency: Budget & Performance, http:/www.fs.fed.us/about-agency/budget-performance.
6 us. Depts. of Interior, Agriculture, and Energy, “Inventory of Onshore Federal Oil
and Natural Gas Resources and Restrictions to Their Development (Phase 111) (May 2008),
http://www.blm.gov/wo/st/en/prog/energy/oilandgas/EPCA _III.html.

7 Coggins, Wilkinson & Leshy, Federal Public Land and Resources Law 12,44 (3d.
ed. 1993); see also Robert B. Keiter, Public Land Law: An Introduction, Rocky Mountain
Mineral Law Foundation Special Institute on Public Land Law, Regulation and Management,
May 2014.
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our current land management system and the current debates surrounding
these management practices.

[a] — Acquisition.

The debate over the appropriate control and use of public lands is as old
as the nation. In fact, one of the primary stumbling blocks to ratification of
the Articles of Confederation was disparity between colonies with public
land holdings and those without. As explained by Karin P. Sheldon:

Seven of the original 13 colonies had western land claims; six did not.
Maryland and five other states with no land claims felt at a distinct
competitive disadvantage without lands to sell for revenue or political
gain. These states refused to ratify the Articles of Confederation
until the Continental Congress asked the states with western land
claims to cede them to the Confederation to be held for the benefit
of all and as a source for new states. Only when all the states agreed
were the Articles of Confederation ratified . . . . The cessions created
the first public domain of the United States, more than 237 million
acres, and radically altered our form of government.8

Several years later, at the first Constitutional Convention, the new nation
had to establish a mechanism for management and disposition of public
domain lands. This was addressed through inclusion of the Property Clause
of Article I'V of the Constitution, which gives Congress “power to dispose
of and make all needful Rules and Regulations respecting the . . . Property
belonging to the United States.”® Almost 150 years after the adoption of the
Property Clause, in Light v. United States, the Supreme Court outlined the
federal government’s authority over public lands, holding that the federal
government could retain public lands for broad national benefits, and that
it could do so indefinitely.10 In Light, a Colorado resident who had been

8 Sheldonat5.

9 U.S. Const. art. 1V, § 3, cl. 2.

10 Light v. United States, 220 U.S. 523, 536-37 (1911) (Congress can do what it wishes
with federal land including reserving it from disposal in a Forest reserve); see also Canfield
v. United States, 167 U.S. 518, 525 (1897) (“the general government doubtless has a power
over its own property analogous to the police power of the several states™).
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enjoined from grazing cattle on lands within the newly created National
Forest System,!! argued that Congress could not withdraw public lands from
settlement without state consent. The Supreme Court disagreed, holding
that the United States owns the public lands “and has made Congress the
principal agent to dispose of property,” which includes the right to “sell or
withhold [public lands] from sale.’!2 “[P]ublic lands of the nation are held
in trust for the people or the whole country,” and, as an owner and sovereign,
“the United States can prohibit absolutely or fix terms on which its property
can be used.”’13

The Property Clause applied to both the 237 million acres retained
by the federal government in the Articles of Confederation, as well as
any subsequently acquired federal lands.!* By 1850, the United States
had acquired an additional 781 million acres through various treaties and
purchases with European sovereigns (including a vast swatch of the West
obtained in 1803 through the Louisiana Purchase).!> Of these 781 million
acres, as of 1853, 613 million acres were in the public domain.!®

[b] — Disposition.

The second era of public land management — disposition — focused
largely on using public domain lands to incentivize settlement of newly
acquired lands. Most of the public land laws passed in the 19" Century
focused on disposition of public domain lands to individuals and corporations
who committed to making capital investments on the properties.1” This was
the era of the “gold rush,” the homesteader and railroads.

I See discussion infra § 5.02 [2](c),

12 ioht,220 U.S. at 537.

13 ja.

4 ja,

15" Sheldon at 5.

16 1.

17 See, e.g., Udall v. Tallman, 380 U.S. 1, 19-20 (1965) (traditional “public land laws”
from the disposition era were statutes “governing the alienation of public land”; however,
the Supreme Court distinguished mining and mineral leasing laws from that category saying
they were not included among the “disposition” statutes).
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Chief among these laws was the General Mining Law of 1872,18 which
some supporters of its “self-initiation” principle for minerals discovery
argue is the second most important law, after the Constitution. Enacted on
May 10, 1872, the General Mining Law provides that every adult citizen of
the United States has the right to locate a lode (hard rock) or placer (gravel)
mining claim — a property right — on federal lands open to mineral entry
as long as the claimant can demonstrate the mineral can be mined, removed,
and marketed at a profit.!9 The claimant can then acquire fee title to the
claim, and receive a patent, if the claimant demonstrates, among other
things, there is a commercial mineral deposit, there are no prior claims to
the land, annual fees have been paid, and improvements have been made to
the claim.29 Although Congress placed a continuing moratorium on issuance
of new mining patents in 1994, the law remains largely intact today and has
withstood several substantial revision efforts.2!

Similar to the General Mining Law, the Homestead Act of 186222 allowed
every adult citizen or “intended citizen” to obtain fee title to 160 acre parcels
of unclaimed public domain lands, provided that they “improved” the land by
building a dwelling or cultivating crops. After five years, the patentee would
receive clear title to the land, including the minerals underlying the parcel.

18 3puUs.cC. § 22. This law consolidated the Mining Act of 1866 and the Placer Mining
Act of 1870.

19 United States v. Coleman, 390 U.S. 599, 602-603 (1968); see also Andrus v. Charlestone
Stone Prod., Inc.,436 U.S. 604 (1978) (General Mining Law is limited to “valuable” minerals
of certain types).

20 Belk v. Meagher, 104 U.S. 279, 283-84 (1881).

21 The Hardrock Mining and Reclamation Act has been introduced in Congress several
times during the last decade, most recently in 2014, H.R. 5060, 113th Cong. The Act would
have permanently stopped new patents for mining claims, imposed royalties on existing
mining extraction from unpatented mining claims as well as all new mining operations. In
2007, a mining reform bill passed the House but was not taken up by the Senate and in 2009,
Senator Harry Reid of mining-rich Nevada announced that the bill would not be acted upon
by the Senate before the session expired. In 2014, with Senator Reid the Majority Leader, the
bill failed to reach a vote in committee. See “1872 Mining Law reform passes House, still
faces uphill battle,” Mining Engineering, Vol. 59 Issue 12, p. 10 (Dec. 2007); “Mining law
reform will not happen this year,” Mining Engineering, Vol. 62 Issue 4, p. 13 (April 2010).
22 43 U.8.C.§§161-164 (1862) (repealed 1976).
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The Act also permitted the claimant to receive title after only six months if
a fee of $1.25 per acre was paid. Between 1862 and 1904, the General Land
Office (now part of the BLM) distributed 80 million acres to individuals
under the Homestead Act.23

Public domain lands classified as valuable for coal were exempt from
settlement and were made available for purchase ($$10-20 per acre) under
the 1864 Coal Lands Act and the 1873 Coal Lands Act.24 The lands were
conveyed in fee without a reservation of the coal to the government. After
fraudulent conveyances and a withdrawal of all “coal lands” by President
Roosevelt in 1906, laws were passed in 1909 and 1910 reserving coal to the
federal government.2

Also in 1909, Congress passed the Enlarged Homestead Act, which
allowed individuals to obtain title to up to 320-acre parcels in the arid
western states and territories in an effort to encourage “dry land” farming
on the Great Plains.26 Congress, however, did not reserve any of the mineral
estate under this law. Seven years later, in 1916, Congress passed the Stock-
Raising Homestead Act (SRHA), under which settlers could obtain title to
640-acre parcels for the purpose of raising stock, but not the mineral estate;
“all coal and other minerals” were reserved to the federal government.2” In
Watt v. Western Nuclear Inc., the Court considered the extent of the SRHA
exemption.?8 The Court held that since Congress intended for SRHA lands
to be used for ranching and farming only, “the mineral reservation in the
Act [includes] substances that are mineral in character, that can be removed
from the soil, [and] that can be used for commercial purposes.”?® As the
Court explained, “While Congress expected that homesteaders would use the
surface of SRHA lands for stock-raising and raising crops, it sought to ensure

23 National Archives and Records Administration, Teaching with Documents: Using
Primary Sources From the National Archives, p. 31 (1998).

24 Actof 1864, ch. 205, § 1, 13 Stat. 343; Act of 1873, ch. 279, § 1, 17 Stat. 607.

25 30 U.S.C.§ 81 and §§ 83-85.

26 43U.S.C.§ 218,35 Stat. 639, as amended (repealed 1976).

27 43US.C. §§ 291-302, 39 Stat. 862, ch. 9, (repealed 1976), at § 299.

28 Watt v. W. Nuclear, 462 U.S. 36, 39-41 (1989).

29 Id.at53.
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that valuable subsurface resources would remain subject to disposition by
the United States . . . It did not wish to entrust the development of subsurface
resources to farmers and ranchers.”30 Ten years later, in a similar challenge to
the reservations under the Coal Lands Acts of 1909 and 1910, the Court held
that the federal reservation of coal, a solid mineral, did not include coalbed
methane, a gaseous mineral 3!

During the 19th and early part of the 20th Century the federal
government passed a number of laws aimed at incentivizing the construction
of railroads across the United States. Through the various railroad land
grants, the federal government disposed of approximately 127 million acres
of land, largely in checkerboard fashion wherein the railroad companies were
granted odd-numbered sections of land running along the centerline of the
railroad.32 The federal government retained the even-numbered sections.33
The earlier-enacted statutes granted the railroads an undivided interest in the
surface and the minerals, while the later-enacted statutes granted the railroads
either the surface only, or, under some acts, a mere right of way.34 Today,
land managers are challenged to manage the pieces of the checkerboard left
in federal ownership.35

Newly created states also benefitted from federal land grants. Under
the Northwest Ordinance of 1787, a specified number of sections in every
township were reserved as “school lands,” to be managed by the state for
the benefit of state schools and institutions.3¢ Each new state’s enabling act
would specify a certain number of sections of land to be granted to the states,
typically one section in each township. The state was then responsible for

30 14 ac47.

31 Amoco Prod. Co. v. S. Ute Indian Tribe, 526 U.S. 865 (1999).

32 Sheldon at 10.

B

34 Marvin M. Brandt Revocable Trust v. United States, 134 S. Ct. 1257 (2014) (holding
that rights granted under the General Railroad Right—of—~Way Act of 1875 granted a mere
right of way, which, upon abandonment for railway purposes reverted to the United States).
35 See e.g., Wyoming BLM at http:/www.blm.gov/wy/st/en/programs/nlcs/Continental _
Divide/ckrbrd.html.

36 1 Stat. 50 (1789).
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completion of a survey of state lands, and title to the “school lands” would
not vest in the state until completion of the survey. Prior to that time, the
federal government was free to dispose of the designated sections to private
parties. If disposal occurred, the states had the right to make in lieu selections
of federally managed lands for their state school lands.3’

[c] — Retention.

In the early part of the 20th Century, federal land management moved
away from disposition of federal lands toward a policy of land retention.
Under these new laws, which included the Taylor Grazing Act and the Mineral
Leasing Act of 1920, the federal government retained title to lands, but
permitted leasing or utilization of public lands for commodity development.

The Taylor Grazing Act of 193438 was signed by President Roosevelt and
was intended to “stop injury to the public grazing lands [excluding Alaska]
by preventing overgrazing and soil deterioration; to provide for their orderly
use, improvement, and development; [and] to stabilize the livestock industry
dependent upon the public range.”3° Under the Act, 80 million acres of public
lands were withdrawn and placed into grazing districts managed by the
federal government. Grazing permits could be issued for lands within grazing
districts, while grazing leases could be issued for lands outside of the districts.
Grazing permit preference was given to landowners and homesteaders in or
adjacent to the grazing district lands.#0 While the permits were issued for
a term of 10 years, many of these permits were renewed numerous times,
passing along with family farms and ranches. Many ranching families came
to think of these lands as part of the ranch itself. Yet, the Supreme Court has
made clear that the Act gave no private ownership rights because the federal

37 See Utah v.Kleppe, 586 F.2d 756, 758-59 (10th Cir. 1978) (pursuant to the Taylor Grazing
Actof 1934,43 U.S.C. § 3159f, the Department of the Interior could classify lands as proper
for school indemnity selection and had the discretion to refuse indemnity selection where
the value of the land was “grossly disparate”).

38 43US.C.§315n.

39 BLM, The Taylor Grazing Act, http:/www.blm.gov/wy/st/en/field_offices/Casper/range/

taylor.1.html.
40 a.
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government retained ownership of the lands#! and a grazing permit does not
constitute a property right.42

The Mineral Leasing Act of 192043 was enacted as a means to provide for
more efficient development of federal oil, gas and coal deposits. In response
to the rapid development of oil and coal deposits on federal lands during the
early part of the 20th Century, Congress passed the Mineral Leasing Act of
1920.44 This act implemented a system of competitive leasing for lands that
contained “proven” deposits of oil and coal minerals rather than maintaining
the system of location and sale of oil or coal lands. It exempted coal, oil, gas
and oil shale from the claim staking process in the General Mining Law
and substituted a more federally regulated leasing process.*> The Act, as
amended, remains the primary statute by which federal oil and gas and coal,
among other leasable minerals, are leased. The Act limited the number of
acres that could be leased, but provided that once production on a lease is
established, the lease is deemed held and continues until production ceases
or the lease is voluntarily terminated or otherwise cancelled by the federal
government.#® The Act also authorizes pipeline rights-of-way through federal
lands to transport oil, natural gas, synthetic liquids, and gaseous fuels.47

At the same time that federal statutes were consolidating ownership
of public domain lands and permitting resource extraction and grazing
through permit, there was also a growing movement to set aside some public
lands for recreation, preservation and protection of forest lands. It was at
this time that the National Forest Reserves and National Park System were

4l See Public Lands Council v. Babbitt, 529 U.S. 728, 731 (2000) (creation of a grazing
district or the issuance of a permit did not create any right, title, interest, or estate in or to
the lands).

42 United States v. Fuller, 409 U.S. 488 (1973); Diamond Ring Ranch, Inc. v. Morton,
531 F. 2d 1397 (10th Cir. 1976).

43 30US.C.§8 181, et seq.

44 30USC.§§ 181, et seq.

45
4 g
4T 1
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established 48 Similar to other resources, early 19th century laws for federal
timber had emphasized use and disposal.#® In 1891, the Forest Reservation
Amendment to the General Revision Act gave the President the power to set
aside tracts of forest land to protect them from overuse.>? Within two years,
over 13 million acres of forests had been reserved under this provision.>! In
1897, Congress passed the Forest Management Act of 1897 establishing the
principle of “sustained yield” of the forest reserves.>2 In 1916, the National
Park Service was created in the National Park Service Organic Act to
“conserve the scenery and the natural and historic objects and wildlife . . .
to provide for the enjoyment of the same in such manner . . . as will leave
them unimpaired for the enjoyment of future generations.”>3

[d] — Management.

The fourth era of federal utilization of public lands is referred to by
some as the management era. Through the enactment of the Federal Land
Policy Management Act (FLPMA), BLM’s organic act, and the Multiple
Use Sustained Yield Act, regulating lands in the National Forest System,
Congress stated that it is the policy of the United States to manage the public
lands for multiple use.

48 The National Forest Reserve Act signed by Theodore Roosevelt on March 3, 1891,
26 Stat. 1095, Ch. 5618S; National Park Service Organic Act of 1916, 16 U.S.C. 1,3,92,460
1-6a(e).

49 See Timber and Stone Act of 1878, Act of June 3, 1878, ch. 151, 20 Stat. 89 (repealed
1955), providing for the purchase of non-mineral lands primarily containing stone and timber
and the Timber Cutting Act of 1878, Act of June 3, 1878, ch. 150, 20 Stat. 88, 16 U.S.C. §§
604-606, allowing timber to be cut from mineral lands in several western states that had
been entered for mining purposes.

50 uUscC. § 471 (repealed 1976); see also United States v. Grimaud, 220 U.S. 506 (1911)
(upholding the constitutionality of the Forest Reserve Act).

51  See P. Gates, History of Public Land Law Development 582 (1969); James Huffman,
“A History of Forest Policy in the United States,” 8 Envtl. L. 239,269 (1978).

52 Actof June 4, 1897, ch. 2, 30 Stat. 34, 16 U.S.C. §§ 473-481.

3 16USC.§ L
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In 1946, “Congress reorganized public lands management to reflect the
new priorities of a closing frontier”>4 by merging the U.S. Grazing Service
and General Land Office into the BLM. The patchwork of roughly 2,000
existing public land laws made public land management decentralized and
“chaotic.55 In 1976, FLPMA repealed most of the existing land management
laws and created a comprehensive management scheme emphasizing the
concept of multiple use, providing for commodity development, recreation,
rights-of-way, and protection of ecological, environmental, and historical
resources.5® FLPMA’s management policy would be formalized in the
development and implementation of comprehensive land use planning for
over 260 million acres of public lands.5’

Land use planning was accomplished thorough enactment of Sections
201 and 202 of FLMPA. Section 201 of FLPMA38 requires BLM to keep an
up-to-date inventory of all BLM-managed lands, which identifies present and
future uses of each area, as well as the associated environmental and natural
resource values. Section 202 of FLPMA> requires the BLM to develop and
implement Resource Management Plans (RMPs) for each area of BLM land.
RMPs are generally developed for each BLM field office and outline the
area’s present and future uses, provide for protection of identified resource
values, and provide management guidance to govern those resources and
uses, including oil and gas lease stipulations. All future land use management
decisions in the plan area must conform to the RMP. An RMP is generally

54 Michael C. Blumm and Andrew B. Erickson, “Federal Wild Lands Policy in the
Twenty-First Century: What A Long, Strange Trip It’s Been,” 25 Colo. Nat. Resources,
Energy & Envtl L. Rev. 1,31 (2014)[hereinafter Blumml].

55 Lujan v. Nat'l Wildlife Fed’n, 497 U.S. 871, 876 (1990).

56 43US.C.§1707@)(®).

ST See generally Blumm. As discussed in more detail infra, the enactment of FLPMA,
with its centralized planning requirements, was met with significant resistance from certain
members of the western public, and its enactment was a central factor fueling the Sagebrush
Rebellion of the 1970s.

8 43US.C.§ 1711

59 43 U.S.C § 1712; 43 C.FR. § 1600; see also BLM Handbook H-1601-1, Land Use
Planning (2005).
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in place for 15-20 years; however, RMPs are often amended piecemeal in
RMP amendments that focus on specific areas or resources.

The Multiple Use Sustained Yield Act (MUSYA)®0 was enacted in 1960
and directs the U.S. Forest Service to manage Forest System lands for a broad
range of multiple uses. According to the Forest Service, the purpose of the
MUSYA “was to ensure that all possible uses and benefits of the national
forests and grasslands would be treated equally. The ‘multiple uses’ included
outdoor recreation, range, timber, watershed, and wildlife and fish in such
combinations that they would best meet and serve human needs.”0!

While the MUSYA sets out the Forest Service’s broad multiple use
goals, the National Forest Management Act of 1976 (NFMA) provides a
framework to achieve this goal.®2 The NFMA is similar to FLPMA in that
it requires the Forest Service to inventory its lands and prepare land and
resource management plans for each forest, outlining permissible uses and
management goals for lands within the plan area. As with RMPs, NFMA
Forest Plans are intended to guide forest management decisions for 15-20
years.

It is important to note that the BLM manages all onshore federal
minerals, including the minerals underlying land managed by a different
surface management agency (SMA), such as the U.S. Forest Service.63 Thus,
when developing minerals underlying land managed by a non-BLM SMA,
the BLM is responsible for regulating down-hole activities, while the SMA
is responsible for surface-related considerations including whether or not
to provide consent to leasing the federal minerals underlying its surface.6%

60 j6uUSC. §§ 528-531; 36 C.F.R. § 272.1 et seq.

61  U.S.ES., The Fully Managed, Multiple-Use Forest Era, 1960-1970, (June 9, 2008),
http://www.foresthistory.org/ASPNET/ Publications/first_century/sec7.htm.

62 See Forest and Rangeland Renewable Resources Planning Act of 1974, 16 U.S.C. §§
2,13-16; 43 C.F.R. §§ 1600, 1611-1614.

63 See BLM, The Bureau of Land Management: Who We Are, What We Do, Bureau of
Land Management, http://www.blm.gov/wo/st/en/info/About_ BLM.html.

64 See e.g. 43 C.FR.§ 3101.7-1.

136



PUBLIC LANDS TOPICS §5.03

§ 5.03. Oil and Gas on Public Lands: 2010 Leasing
Reforms and Regulatory Actions.

[1] — Background to Obama QOil and Gas Initiatives.

Each new Administration responds to and builds on the work of prior
administrations. Candidate Obama’s 2008 emphasis on a transformative
energy policy to address the threat of climate change was a challenge to
the fossil fuel-friendly approach of the Bush Administration and Congress.
The Bush Administration’s National Energy Policy (May 2001)%5 was a
response to a natural gas supply shortage and focused on the development of
additional domestic energy supplies. The culmination of the Bush National
Energy Policy was the passage of the Energy Policy Act of 2005 (EPAct).06

The EPAct put in place several provisions to expedite oil and gas
permitting on public lands %7 provide funding for key BLM field offices in oil
and gas development areas®8 and to exempt hydraulic fracturing (“fracking”)
from the Safe Drinking Water Act.®

Turning the page on the Bush oil and gas policies was an early theme of
the Obama Administration. Nine days after the inauguration on January 29,
2009, Secretary Salazar came to Colorado to announce that as to oil and gas
management, “There’s a new sheriff in town” and “The anything goes era
is over.” Five days later, on February 4, 2009, Secretary Salazar announced
he was taking the unprecedented step of cancelling 77 federal leases sold
in a December 2008 BLM Utah lease sale, because he argued, the sale had
been rushed without adequate environmental review. “I believe, as President

65 Reliable, Affordable, and Environmentally Sound Energy for America’s Future: Report
of the National Energy Policy Development Group, National Energy Policy Development
Group (May 16, 2001), http://wtrg.com/EnergyReport/National-Energy-Policy.pdf.

66 Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 660 (2005) (codified in
scattered sections of U.S.C.) [hereinafter cited as EPAct].

67 EPAct, § 362 (best management practices for leasing and permitting), § 390 (categorical
exclusions) and § 366 (APD permitting deadlines).

68 14 at § 365 (pilot offices to improve permit coordination).

69 Id.at§322;42 US.C. § 300(h).
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Obama does, that we need to responsibly develop our oil and gas supplies . . .
but we must do so in a thoughtful and balanced way.”70

[2] — BLM 2010 Leasing Reform.
[a] — The Prelude to Reform.

The Department began constructing its new approach to federal oil and
gas development by first preparing two reports to examine how the 77 Utah
leases were sold. The first report was issued by Deputy Secretary David
Hayes on June 11, 20097! and recommended a site-specific analysis of the
77 leases by an inter-disciplinary team. The second report was issued by the
inter-disciplinary team on October 8,2009.72 In September 2009, a General
Accountability Office (GAO) report on the EPAct § 390 oil and gas categorical
exclusions (“GAO Report”)73 found there was confusion in BLM on how to
apply the EPAct categorical exclusions. These three reports, which Salazar
called a “laboratory of learning,” set the stage for the Interior oil and gas
leasing reforms announced by the Secretary in 2010.

On January 6, 2010, Secretary Salazar announced two reform goals:
1) improve protections for land, water and wildlife; and 2) reduce potential
conflicts that can lead to “costly and time-consuming” lease protests and
litigation of leases.”* The Secretary unflatteringly contrasted his new

70  Press Release, U.S. Department of the Interior, Secretary Salazar Restores Balance
in Controversial Last-Minute Oil and Gas Lease Sale near Utah National Parks (February
4,2009). Later that year, Interior’s Inspector General determined there was “no evidence
of undue pressure.” See BLM Utah Lease Sale, DOI-OIG Case file No. OI-OG-09-0173-1
(December 29, 2009).

71 Press Release, U.S. Department of the Interior, Interior Review Shines Light on
Controversial Utah Oil and Gas Leases (June, 10, 2009).

72 National System of Public Lands, Final BLM Review of 77 Oil and Gas Lease Parcels
offered in BLM-Utah’s December 2008 Lease Sale, (October 7, 2008), http:/www.suwa.
org/wp-content/uploads/BLM_Utah77LeaseParcelReport.pdf.

73 US.Govt Accountability Office, GAO-09-872 Energy Policy Act of 2005: Greater
Clarity Needed to Address Concerns with Categorical Exclusions for Oil and Gas
Development under Section 390 of the Act, (September 16,2009), http:/www.gao.gov/new.
items/d09872 pdf.

74 Press Release, U.S. Department of the Interior, Secretary Salazar Launches Onshore
Oil and Gas Leasing Reforms to Improve Certainty, Reduce Conflicts and Restore Balance
on U.S. Lands, U.S. Department of the Interior (January 6, 2010). For an analysis of lease
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approach to that of the Bush administration, “[i]n the prior administration the
oil and gas industry essentially were the kings of the world . . . our public lands
were the essential candy store of the oil and gas industry, where they walk in
and take whatever they wanted, and that’s not the way it ought to be done.”’7>
The Secretary’s announcement focused on two areas — oil and gas leasing
reform and redefining the use of EPAct § 390 categorical exclusions.”’® The
Secretary also issued a Secretarial Order, No. 3294, “Energy Management
Reform” directing the creation of an Energy Reform Team to address federal
energy development.’’

[b] — Salazar Issues Reform: BLM Instruction
Memorandum 2010-117.

On May 17, 2010, in the midst of the Deepwater Horizon blowout,
Secretary Salazar announced the onshore oil and gas leasing reforms in the
form of a BLM guidance document, Instruction Memorandum 2010-117
(“IM-2010-117").78 IM-2010-117 has three main components: land use plan
review; Master Leasing Plans; and an “improved” process for lease parcel
nominations and issuance. Each component provided an opportunity for
the Obama BLM to revisit and revise land use planning decisions made in
the Bush era.

protests, see also U.S. Gov’t Accountability Office, GAO 10-670, Onshore Oil and Gas,
BLM’s Management of Public Protests to its Lease Sales Needs Improvement (July 30,
2010).

75 DavidO. Williams, “Salazar blasts oil industry while outlining new land-lease reforms,”
The Colorado Independent, January 7, 2010.

76  U.S.Department of the Interior, New Oil and Gas Policy Fact Sheet, (January 6,2010).
http:/www.doi.gov/news/pressreleases/Secretary-Salazar-Launches-Onshore-Oil-and-Gas-
Leasing-Reforms.cfm. (The CX reform was buttressed by a March 2010 settlement in Utah,
in which BLM agreed to issue new guidance to require “extraordinary circumstances” review
for EPAct categorical exclusions. Nine Mile Canyon Coalition v. Stiewig, Civil Nos. 2:08
CV 586 DB (D.C. Utah March 30, 2008)).

7T ys. Department of the Interior, Order No. 3294, Energy Management Reform (January
6,2010), http://www.doi.gov/news/doinews/upload/Order_3294.pdf.

78 BLM, Instruction Memorandum No. 2010-117, Oil and Gas Leasing Reform — Land
Use Planning and Lease Parcel Reviews (May 17,2010), http://www.blm.gov/wo/st/en/info/
regulations/ Instruction_Memos_and_Bulletins/ national _instruction/2010/IM_2010-117.
html.
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The land use plan review requires BLM field officers to consider whether
the RMP “adequately protects important resource values in light of changing
circumstances, updated policies and new information.”” The guidance
reminds the BLM field officer that the “open for leasing” designation in a land
use plan is not the determining factor in whether the lands should be leased
— BLM retains the discretion not the lease.80 The guidance encourages
consistent lease stipulations, and directs the use of adaptive management
and monitoring to address changing conditions on the ground.

The Master Leasing Plan (MLP) concept directs BLM, before leasing,
to “reconsider RMP decisions pertaining to leasing” by analyzing likely
development scenarios and varying mitigation levels at a site-specific level
in an MLP3! The mandatory use of MLPs is limited to situations where
these four criteria are present:

e A substantial portion of the area to be analyzed in the MLP is
not currently leased;

e There is a majority federal mineral interest;

e There is an expressed interest in leasing and moderate or high
potential for oil and gas confirmed by the discovery of oil and
gas in the area; and

e Additional analysis is needed to address resource and cumulative
impacts to multiple use resources, air resources and impacts on/
to special places.82

The Master Leasing Plan process will consider phased leasing, phased
development, and requirements to reduce or capture emissions, multiple wells
on a single pad and additional mitigation for wildlife and other

insects.83 BLM retained the option to use an MLP in other circumstances
and environmental groups, in a non-public process, were successful in

7 Id.at2.

80 14.at3.

81 g,

82 Id.at4.

83 BLM, Colorado Master Leasing Plans (July 30, 2014), http:/www.blm.gov/co/st/en/
BLM_Programs/oilandgas/BLM_Colorado_Master_Leasing_Plans.html.
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encouraging the administration to add over a dozen MLP analyses in areas
that did not meet the mandatory MLP criteria. For example, in Colorado,
five MLPs are approved for review in ongoing RMPs 84 In Utah, five MLPs
are approved for analysis.85

Lease Parcel Review is the final component of the oil and gas reform.
The most significant change is the new requirement for an additional layer
of National Environmental Policy Act (NEPA)8¢ analysis after Plan-
level NEPA. In the past, the BLM would rely on RMP-level NEPA and a
“Determination of NEPA Adequacy” (DNA) to put a parcel up for sale. The
new guidance requires all lease parcels to have parcel-specific NEPA —
typically an EA before the parcel can be offered for sale.87 In addition, each
parcel must have an inter-disciplinary team review and provide for public
comment.88 The guidance directs a 30-day comment period for lease parcel
EAs .89 The parcel and NEPA document are posted on the BLM’s state office
website for at least 90 days prior to the lease sale.”0 That posting starts the

84 Press Release, U.S. Department of the Interior, BLM Releases Grand junction resource
Management Plan Includes 700,900-acre Shale Ridges and Canyons Master Leasing
Plan, (April 10, 2015); BLM, Kremmling Draft Resource Management Plan Revision
(March 21, 2014), http:/www.blm.gov/co/st/en/BLM_Programs/land_use_planning/rmp/
kfo-gsfo/kremmling.html; BLM, White River Proposed RMP Oil and Gas Development
Amendment FACT SHEET: Dinosaur Trail Master Leasing Plan, http://www.blm.
gov/style/medialib/blm/co/programs/land_use_planning/rmp/white_river/documents/
proposed_oil_and_gas.Par.85107.File.dat/ WRFO%20RMPA%20FACT%20SHEET %20
MLP%203.27.15.pdf.; BLM, Volume I: Final Environmental Impact Statement, BLM Tres
Rios Field Office (September 2013), http:/www.blm.gov/style/medialib/blm/co/field_offices/
san_juan_public_lands/land_use_planning/proposed_lrmp.Par.82467 File.dat/Volume_1_
FEIS_FINAL_083013_Signed.pdf.

85 See BLM, Glen Canyon MLP Revision; Bookcliffs Divide MLP; San Rafael River
MLP; Vernal MLP and Moab MLP,http://www.blm.gov/pgdata/etc/medialib/blm/ut/
lands_and_minerals/oil_and_gas/mlp_-_master_leasing.html?ShowTree=/etc/medialib/
blm/ut/price_fo/Images&tim=1340622083724 & Start=/etc/medialib/blm/ut&.

86 42 US.C.§§4321-4327.

87 BLM, Instruction Memorandum 2010-117, Oil and Gas Leasing Reform, at 4. (May,
2010).

88  Id.at3-4.
89 Id.at5.
90 f4. ats.
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30-day lease protest clock which allows BLM 60 days prior to the lease sale
to address and resolve lease protests.

[c] — BLM Instruction Memorandum 2010-118.

This second reform guidance responded to the 2009 GAO Report and
captured the policy changes to the EPAct § 390 categorical exclusions agreed
to in the settlement of the Nine Mile Canyon litigation.”! The IM rewrote the
criteria specified in the statute for two of the five categorical exclusions?2
and required the ‘extraordinary circumstances’ review process for all of the
statutory categorical exclusions.

[d] — 2010 Leasing Reform Scorecard.

In 2011, The Wyoming Federal District Court®3 rejected the BLM’s
attempt to re-write the EPAct categorical exclusion provision because the
court found BLM’s guidance was a legislative rule and BLM had not complied
with the Administrative Procedures Act notice and comment requirement.
The BLM rescinded IM 2010-118.94 The leasing reforms in IM 2010-117
were not challenged and have resulted in a lengthier lease sale process
with fewer parcels being sold. The leasing process used to take three to
six months, but now takes twelve to fourteen months. In order to meet the
requirements of the leasing reform and comply with the Mineral Leasing
Act® requirement to hold a minimum of quarterly lease sales, a BLM state
office is now limited to four annual sales in geographic rotation around the

91 Nine Mile Canyon Coalition v. Stiewig, Civil Nos. 2:08 CV 586 DB (D.C. Utah March
30,2008).

92 BLM, Instruction Memorandum 2010-118, Section 390CX Policy Revision (May 17,
2010), http://www.blm.gov/wo/st/en/info/regulations/Instruction_Memos_and_Bulletins/
national_instruction/2010/IM_2010-118.html.

93 Western Energy Alliance v. Salazar, No. 10-CV-237F (D. Wyo. 2011).

94 See BLM, IM 2012-146, Rescinding Washington Office Instruction Memorandum,
2010118, Energy Policy Act Section 390 Categorical Exclusion Policy Revision (2011)
http://www.blm.gov/wo/st/en/info/ regulations/Instruction _Memos_and_Bulletins/
national_instruction/2012/IM_2012-146.html.

95 Mineral Leasing Act of 1920 as amended by Federal Oil and Gas Leasing Reform Act
of 1986, 30 U.S.C. § 226.
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state. The MLP process, which remains a favorite of its environmental group
proponents, 2 has resulted in a deferral of leasing in those areas of Utah and
Colorado where an MLP process is on-going.9’ The Moab, Utah MLP would
be the first stand-alone MLP to be completed and is expected summer 2015.
Several other MLP analyses are proceeding as part of an overall land use
planning process.”8 The Administration argues that the 2010 lease reforms
have led to fewer protests, but the industry counters that fewer protests simply
reflect a reduced amount of leasing.

A 2014 Congressional Research Service report (CRS) found that oil
production fell on federal lands by six percent between 2009 and 2013. Over
the same time, oil production increased by 61 percent on state and private
lands. Natural gas production on federal lands decreased by 28 percent while
it increased on non-federal lands by 33 percent during 2009-2013. The CRS,
in a 2015 Report, found that federal Applications for Permits to Drill (APDs)
were down and “the current Administration processed more APDs than it
received from 2009-2013, [but] it received far fewer applications over that
period than had been received annually from 2006-2008 .99

96 Master Leasing Plans: A Responsible Process,National Park Conservation Association,
http://www.npca.org/protecting-our-parks/air-land-water/mining-and-fracking/a-responsible-
process.html?referrer=https:/www.google.com/; “BLM Master Leasing Plan, Earthworks,
http://www.earthworksaction.org/issues/detail/blm_mlp#VYmAJ_IVhBc (MLP is a new
approach form the BLM to managing oil and gas activity on sensitive landscapes within
its jurisdiction; Master Leasing Plans: Eliminating the False Choice Between Energy and
Conservation, Western Values Project (November 14, 2013); http://westernvaluesproject.
org/master-leasing-plans-eliminating-the-false-choice-between-energy-conservation/;, The
Case for Master Leasing Plans, Southern Utah Wilderness Alliance (July 25, 2014), http://
suwa.org/case-master-leasing-plans/; and, Master Leasing Plans, doing energy right, The
Wilderness Society, http://wilderness.org/article/doing-energy-right.

97 See BLM Director Abbey’s approval letter (Feb. 16, 2011), www.blm.gov/utlst/en/
prog/oil_and_gas/mlp.html.

98 Lander RMP Revision, Bureau of Land Management (May 13, 2015), http://www.
blm.gov/wy/st/en/programs/Planning/rmps/lander.html; Kremmling, Colorado FO RMP
Revision, Bureau of Land Management (March 21, 2014), http:/www.blm.gov/co/st/en/
BLM_Programs/land_use_planning/rmp/kfo-gsfo/kremmling.html.

99 Marc Humphries, Cong. Research Serv., R42342, U.S. Crude Oil and Natural Gas
Production in Federal and Non-Federal Areas,4-5 (April 3,2015) (quoting BLM, Oil and
Gas Statistics, 46,193 leases; 23,657 producing leases; 34.6 million acres under lease; 12.7
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In response to these and similar findings, and in a rare instance of bi-
partisan accord, the 113th Congress made permanent the EPAct Pilot Office
Program by enacting a higher oil and gas fee ($9500) to be used to fund
BLM oil and gas permitting in high-activity areas.!00

[3] — Upcoming BLM Regulatory Reforms.

In her March 2015 energy reform speech, Secretary Jewell observed that,
“Many in industry get that effective regulations and independent oversight
of energy development not only help minimize risk, but are key to building
the public confidence . . . But many of the regulations on the books haven’t
kept pace.” The Secretary went on to detail a series of rulemakings that
will be rolled out in the next two years that include a final rule on hydraulic
fracturing, “standards to cut emissions and wasted gas,” a proposal to give
BLM *“the flexibility to adjust royalty rates” and continued use of MLPs to
open up access to resources in “the right places” and “identify places that
are too special to drill.”101

[a] — BLM Hydraulic Fracturing Rule.

On March 26,2015, BLM promulgated a final hydraulic fracturing rule
applicable to oil and gas operations on federal and Indian lands to become
effective June 24, 2015.102 The rule revises existing BLM regulations on
hydraulic fracturing from the 1980’s.103 The rule was immediately challenged
by the oil and gas industry and shortly thereafter by the states of North
Dakota, Wyoming, Colorado and Utah in lawsuits filed in the Federal District
Court of Wyoming. The industry and states argue the rule is not necessary

million acres producing; 2.9 million leased acres not in production or exploration; percentage
of leases producing 51 percent).

100 {1 R. 3979 § 302, 1113th Cong. (2014).

101 pregs Release, U.S. Department of the Interior, Secretary Jewell Offers Vision for
Balanced, Prosperous Energy Future (March 17, 2015).

102 0itand Gas; Hydraulic Fracturing on Federal and Indian Lands, 80 Fed. Reg. 16130
(March 26, 2015).

103 The final rule revises existing BLM well completion regulations at 43 C.F.R. § 3162.3-2
and adds a new section 3162.3-3.
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and is a federal overreach into an area well-regulated by the states.104 Several
environmental groups represented by Earthjustice moved to intervene to
support the agency. A motion for preliminary injunction was argued by all
parties and the intervenors on June 23,2015 and the court temporarily stayed
nationwide implementation of the rule, the day before the effective date of
the rule, until a new round of arguments in August, 2015.

The BLM publically began work on this rule in late 2010 and, as an
indication of its importance; the President announced the development of the
rule in the 2012 State of the Union address. BLM’s first draft rule followed
a few months later,105 but the rule went through multiple iterations!?° to
respond to concerns from states, environmental groups, tribes and industry.
For example, while the 2012 proposal would have applied to all well
stimulation activities including hydraulic fracturing, re-fracturing, acidizing
and enhanced secondary and tertiary recovery, the final rule applies only
to hydraulic fracturing. The earlier proposal provided for pre-completion
disclosure of fracking fluids on a government website, but BLM’s final rule
provides for post-completion disclosure on FracFocus.!97 The 2013 rule
would have allowed for the use of sample or “type” wells to avoid the cost
of individual well testing, that concept was removed in the final rule. The
final rule also provides for variances from specific regulatory provisions if
state or tribal rules are equal to or more protective.108

The BLM’s preamble to the rule summarizes its’ features, “The final rule
fulfills the goals of the initial proposed rules: To ensure that wells are properly
constructed to protect water supplies, to make certain that the fluids that flow

104 Independent Petroleum Association of America v. Jewell, 15-cv-00041 (D.
Wyoming March 26, 2015); State of Wyoming v. Sally Jewell, Case: 15cv43-S
(D Wyoming March 26, 2015). On June 8, 2015, the cases were consolidated
[Independent Petroleum Ass’n of America v. Jewell, 15-cv-00041].

105 Oil and Gas; Well Stimulation, Including Hydraulic Fracturing, on Federal Indian
Lands, 77 Fed. Reg. 27691 (May 11, 2012).

106 01 and Gas; Hydraulic Fracturing on Federal and Indian Lands; Supplemental
Notice of Proposed Rule Making, 78 Fed. Reg. 31636 (proposed May 24, 2013) (over 1.4
million comments were filed).

107" 14. at 16130.

108 43 CER. § 3162.3-3(k).

145



§5.03 ENERGY & MINERAL LAW INSTITUTE

back to the surface or are the result of hydraulic fracturing operations are
managed in an environmentally responsible way, and to provide disclosure
of the chemicals used in hydraulic fracturing fluids.”109

The BLM’s new requirements include:

Application Before fracturing commences, submit information
including wellbore geology, the location of faults/fractures, depths
to “usable water,” (10,000 ppm), estimated volume of fluids to be
used and estimate direction and length of fracturing in an APD
or Sundry Notice and Report on Wells (Form 3160-5) or a Master
Hydraulic Fracturing Plan.!10

Cementing Design and implement a casing and cementing program
to protect and isolate “useable” water. Operators must monitor
and record flow rate, density and pump pressure and submit data
to BLM 48 hours before fracking. Previously drilled wells must
have documentation of adequate cementing and may be subject to
additional testing. A mechanical integrity test must be performed
before fracking and remedial actions are required if cement is
inadequate.!!!

Monitoring Monitor annulus pressure during a fracking
operation.!12

Fluid Recovery Manage all recovered fluids in rigid, enclosed,
covered or netted or screened above-ground [storage tanks].
Exceptions for pits will be “very limited.”!13

Disclosure Disclose the chemicals and proppants in hydraulic
fracturing fluids to BLM and the public with limited exceptions
for material “demonstrated through affidavit to be trade secrets.”
Operators must provide this information by posting it on the

109 74 at 1612(D).

110" 43 C.FR. § 3162.3-30),(d)(6).
11 43 CFR. § 3162.3-3().

112 43 CER. § 3162.3-3(g).

113 43 CFR. § 3162.3-3(h).
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FracFocus website within 30 days of completing fracking
operations.114

Post-Completion Operational Information An operator must
provide the source and location of water used in fracking, true

vertical depth of well, the maximum surface pressure and rate at
the end of each stage of fracking operations, actual fracture length
and direction, measured depth of perforations, total volume of
fluid recovered, how fluids were handled, and provide an operator’s
certification and Mechanical Integrity Test results.!15

The Congressional Research Service in a 2015 Report predicts the
rule could affect as many as 3,800 operations annually, with total annual
compliance costs of $45 million.!1® The CRS report relies on BLM’s cost
estimate of $11,400 per frack job to derive the annual cost. The Western
Energy Alliance, an industry association, disputes this figure and argues
that the costs are closer to $97,000 per well.117

[b] — Royalty Reform (Rental, MinimumBids,
Bonding and Penalty Reform, Too).

On April 21, 2015, the BLM began a rulemaking process to update
royalties and other financial requirements.!18 BLM explains it is issuing
the Advance Notice of Proposed Rulemaking (ANPR) “to solicit public
comments and suggestions that may be used to update the BLM’s regulations
related to royalty rates, annual rental payments, minimum acceptable bids,

114 43 CER. § 3162.3-3(i).

s 4

116 Michael Ratner and Mary Tiemann, Cong. Research Serv., R43148, An Overview of
Unconventional Oil and Natural Gas: Resources and Federal Action, 17 (April 7, 2015).
07 pregs Release, BLM Fracking Rule Imposes $345 Million Cost to Society, Independent
Petroleum Association of America, (July 22,2013); Michelle Ye Hee Lee, “You can’t trust the
numbers on the new fracking regs,” The Washington Post,March 30,2015 (The Washington
Post Awarded “Two Pinocchios” to the industry for what they saw as a questionable cost
estimate in that BLM was requiring the use of current API standards for cementing).

U8 0iland Gas Leasing; Royalty on Production, Rental Payments, Minimum Acceptable
Bids, Bonding Requirements, and Civil Penalty Assessment, 80 Fed. Reg. 22148 (proposed
April 21, 2015) [hereinafter “ANPR”]. The comment period closed June 19, 2015.
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bonding requirements, and civil penalty assessments for Federal onshore oil
and gas leases.’119 In announcing the ANPR, Secretary Jewell added, “It’s
time to have a candid conversation about whether the American taxpayer
is getting the right return for the development of oil and gas resources on
public land.”120

[i] — Royalty Rates.

The BLM began the effort to raise the onshore royalty rate in response to
several investigations by the GAO and the Department’s Inspector General 12!
The BLM wants a rule that would give it the flexibility to adjust royalty
rates for competitive leases (non-competitive rates are set in the MLA) in
response to changes in the oil and gas market “to ensure that the American
people receive a fair return . . ’122 The federal royalty rate for onshore oil
and gas is set at 12.5 percent while the royalty rate for offshore oil and gas
is currently 18.75 percent. In 2012, Secretary Salazar announced that he
planned to increase the onshore royalty rate by 50 percent to equalize the
royalty rate for federal oil and gas. More recently, Secretary Jewell has said
she is concerned about unintended consequences from raising the onshore
royalty to 18.75 percent and the “cost of doing business” on federal lands.
Instead of moving forward with a rule raising the royalty rate, BLM is using
the ANPR to seek more information.

In 2011, the BLM commissioned a comparative assessment of oil and gas
systems in states, other countries and federal on and offshore oil and gas!23
and also reviewed an industry-prepared comparative study.!24 The two studies

119 Id. at 22148.

120 Press Release, U.S. Department of the Interior, Interior Department Seeks Public
Dialogue on Reform of Federal Onshore Oil and Gas Regulations (April 17,2015).

121 ANPR at 22150, 22152.

122 Id. at 22148.

123 14, at 22150, citing IHS CERA Comparative Assessment of the Federal Oil and Gas
Fiscal System (October 2011), http://www.blm.gov/wo/st/en/prog/energy/comparative_
assessment.html.

124 14 22150-22151.
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showed a range of state royalty rates from 12.5 percent to 25 percent.!25 The
BLM is seeking additional information because the inferences from these
studies are “potentially contradictory.’126 The BLM is particularly interested
in information on “the interplay between commodity prices and a royalty
rate’s impact on the relative attractiveness of Federal oil and gas leases.”127
In addition, the Department seeks comments on the quantified value of
“potential environmental benefits” on Federal lands from any “potential
production decreases resulting from higher royalty rates . . ’128 The proposal
would not apply to tribal lands.129

What is at stake? Public lands generated $8.5 billion in oil and gas
royalty payments in FY2012. In a 2011 budget analysis, Interior concluded
that increasing the royalty rate from 12.5 percent to 18.75 percent would raise
an additional $1.25 billion over 10 years.!30

[ii] — Annual Rental Payments.

The MLA requires lessees to pay an annual rent of “not less than” $1.50
per acre in years one through five and $2.00 per acre thereafter.13! BLM
states, “the intent of any potential increase in annual payments would be to
provide a greater financial incentive for oil and gas companies to develop their
leases promptly or relinquish them . . "132 The concept of “use it or lose it”
has been a frequent proposal of the Obama Administration, environmental
groups and among Democratic legislators.!33 The BLM further notes that

125 14.at 22151; see chart “Summary of State & Private Land Royalty Rates.”

126 14 at 22152

127 14

128 1d.; see, also, questions at 22154-22155.

129 14 at 22150.

130 yUs. Gov't Accountability Office, Oil and Gas Resources: Actions Needed for the
Interior to Better Ensure a Fair Return (December 2013).

131 30 us.c. § 226 @).

132 ANPR at 22148.

133 see e.g., 2011 budget proposal of President Obama for a $4.00-per-acre “use it or lose
it” fee on “idle” leases and a similar 2011 proposal from Senate Democrats, Fuelfix.com/
blog/2011/03116/Senators-pitch-use-it-or-lose-it-fee-on-idle-oil-and-gas-leases/. See also
Department of the Interior, Oil and Gas Lease Utilization — Onshore and Offshore, Report
to the President (March 2011).
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the rental rate has not changed in 28 years and needs to be updated. BLM is
looking for information on rents charged by states and fee lessors.

[iii] — Minimum Acceptable Bid.

The MLA sets the “national minimum acceptable bid”134 and set the
minimum bid at $2.00 per acre for two years.!35 The MLA provides the
Secretary with the authority to raise the minimum bid if two conditions are
met: 1) to enhance financial returns to the [U.S.]; 2) to promote more efficient
management of oil and gas resources on Federal lands.!30 BLM argues “the
intent of any potential change is to ensure that the American taxpayers receive
afair financial return at BLM oil and gas lease sale auctions.” BLM explains
that its experience at auctions “suggest[s] the current minimum acceptable
bid could be higher.”137 Any change in the national minimum bid has a
MLA-required 90-day notification period to the House Natural Resources
and Senate Energy committees.!38

[iv] — Bonding.

The MLA!39 and BLM regulations!49 provide for a surety or personal
bond to be submitted before surface disturbance to ensure the complete and
timely reclamation of the lease tract and any lands adversely affected by
oil and gas operations. BLM regulations provide for four types of bonds:
1) Lease/Individual bonds at not less than $10,000; 2) statewide bonds to
cover all leases/operations in a state not less than $25,000; 3) nationwide
bonds — all leases and operations in the U.S. at not less than $100,000; 4)
unit operations bond at an amount set by the BLM authorized officer.!4!

The BLM states in the ANPR that, “[tlhe BLM has not increased the
minimum bond amounts provided in existing regulations since 1960 . . . those

134 30 US.C. § 226(b)(1)(A).
135 30 US.C. § 226(b)(1)(B).
136 14

137 ANPR at 22148.

138 30 U.S.C. § 226(b)(1)(B).
139 30 US.C. § 226(g).

140 43 CFR. §3104.1.

141 74 at 22153.
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minimums do not reflect inflation with the reclamation and restoration of
any individual oil and gas operation.”142 BLM Director Kornze underscored
the point, “Today’s bonding rates were set when Dwight D. Eisenhower was
President. We are long overdue to consider an update that will help us ensure
that oil and gas sites are properly managed and reclaimed and that taxpayers
aren’t left picking up the tab.143

[v] — Civil Penalty Assessment.

The civil penalty provisions in the Federal Oil and Gas Royalty
Management Act of 1982 (FOGRMA)!44 authorize BLM to assess civil
penalties for several types of violations and provide for certain maximum
daily penalties. BLM promulgated regulations that cap the total civil penalty
that can be assessed.4> The Department’s Inspector General recently
questioned whether these penalty levels, set in the mid-1980’s, were an
adequate deterrent in a time where per well drilling costs in North Dakota
ranged between $8 and $12 million and recommended that BLM pursue
increased monetary fines.!40

[c] — Onshore Order No. 9 and NTL-4A, “Venting
and Flaring.”147
The BLM later this year is expected to publish a proposed rule to update
Onshore Order No. 9, “Waste Prevention and Use of Produced Oil and Gas

142 14 at 22154; see also, U.S. Gov’t Accountability Office, GAO-11-292, Oil and Gas
Bonds: BLM Needs a Comprehensive Strategy to Better Manage Potential Oil and Gas
Liability (February 25, 2011); U.S. Gov’t Accountability Office, GAO 10-245, Oil and Gas
Bonds: Bonding Requirements and BLM Expenditures to Reclaim Orphaned Wells (January
27,2010).

143 press Release, U.S. Department of the Interior, Interior Department Seeks Public
Dialogue on Reform of Federal Onshore Oil and Gas Regulations (April 17, 2015).

144 30 usc.§ 1719.

145 1443 C.ER. 3163.2(b), (¢) and ().

146 ANPR citing Inspector General Report, Bureau of Land Management: Federal Oil & Gas
Trespass and Drilling Without Approval, No. CR-IS-BLM-0004-2014. (September 29, 2014).
147 BLM, Notice to Lessees and Operators of Onshore Federal and Indian Oil and Gas
Leases: Royalty or Compensation for Oil and Gas Lost, effective Jan. 1, 1980 (updated
January 16, 2013), http://www.blm.gov/style/medialib/blm/ca/pdf/pdfs/bakersfield_pdfs/
minerals.Par.d4a404de.File.dat/ntl4a.pdf
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for Beneficial Purposes™48 and “Notice to Lessees and Operators of Onshore
Federal and Indian Oil and Gas Lessees: Royalty or Compensation for Oil
and Gas Lost” (“NTL-4A").149 The policy driver for these revisions is the
President’s Climate Action Plan!30 to reduce greenhouse gas emissions. In
early 2015, the President set a goal to cut methane from the oil and gas sector
by 40-45 percent from 2012 levels by 2025.151 Earlier in 2010, the GAO had
issued a report that targeted BLM’s management of vented and flared gas
and argued that better management would increase royalties and decrease
greenhouse gas emissions.!52

The NTL-4A describes what portion of federal oil and gas production
is not subject to royalty. This includes oil and gas used for “beneficial”
purposes or what is “unavoidably lost.” The proposal would instead identify
“royalty-free use of oil and gas.” The proposed rule, 43 C.F.R. § 3178, would
replace the “beneficial use” portion of NTL-4A and the proposed rule 43
C.FR. § 3179 would replace the NTL-4A provision that excused a royalty
for vented or flared gas. The proposed Order and rules will delineate which
activities qualify for beneficial use, minimize venting and flaring and establish
standards for avoidable and unavoidable loss. The proposal focuses on sources
of methane emissions during drilling, testing, completions, production,
liquids unloading and leaks from poorly sealed equipment like valves and
dehydrators. BLM will require methane tracking, monitoring and repair
and may use infrared detection tools in spot inspections. The proposed rule,

148 BI.M Onshore Oil and Gas Orders and National Notices to Lessees (Jan. 13, 2011),
http://www.blm.gov/nm/st/en/prog/energy/oil_and_gas/operations/onshore_orders.html.
149 Notice to Lessees and Operators of Onshore Federal and Indian Oil and Gas Leases,
U.S. Department of the Interior (January 1, 1980), http:/www.blm.gov/wy/st/en/programs/
energy/Oil_and_Gas/docs/ntl_4a.html.

150 The President’s Climate Action Plan, Executive Office of the President (June 25,2013),
https://www.whitehouse.gov/sites/default/files/image/president27sclimateactionplan.pdf.
151 pregs Release, The White House, FACT SHEET: Administration Takes Steps Forward
on Climate Action Plan by Announcing Actions to Cut Methane Emissions, (January 14,
2015).

152 us.Govt Accountability Office, GAO 11-34, Federal Oil & Gas Leases: Opportunities
Exist to Capture Vented and Flared Gas Which Would Increase Royalty Payments and
Reduce Greenhouse Gases (November 29, 2010).
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which BLM anticipates finalizing in 2016, will apply to Federal and Indian
wells and to new and existing wells.

[d] — Other BLM Regulatory Updates
[i] — Onshore Order 1, Approval
of Operations.153

This regulation will be updated to require electronic submission of an
APD or Notice of Staking to speed BLM processing time, reduce the number
of deficient submissions and provide current, on-line status of submittals
to operators. BLM offices in Utah and New Mexico have been piloting the
system which is expected to go “live” by summer 2015.

[ii] — Onshore Orders 3 (Site Security),
4 (Oil Measurement) and 5 (Gas
Measurement).154
The BLM is proposing updates to these Orders to address recommendations
from the GAO and the Interior Inspector General.155 These Orders apply
to all federal and Indian (not Osage Tribe) leases and were last updated in
1989. Order 3 provides for site security through a system for production
accountability including the use of seals, meter bypasses, self-inspection,
transportation documentation, record-keeping and identifies specific acts
of noncompliance. Orders 4 and 5 provide standards for the measurement
of oil and gas. Order 4 (oil) tracks 43 C.F.R. § 3162.7-2 for operating
procedures for oil and storage and Order 5 (gas) tracks 43 C.F.R. § 3162.7-3
requirements for the measurement of gas. These revisions would incorporate
current API standards that reflect new technology, allow enforcement
actions against purchasers and transporters and immediate assessments for

153 BLM, Onshore Order No. 1, Onshore Oil and Gas Orders and national Notices to
Lessees (Jan. 13, 2011), http:/www.blm.gov/nm/st/en/prog/energy/oil_and_gas/operations/
onshore_orders.html.

154" 14. at Onshore Orders 3,4 and 5.

155 Government Accountability Office, GAO 15-39, Interior’s Production Verification
Efforts and Royalty Data Have Improved, but Further Actions Needed (April 7, 2015), at
2-3 (listing audits in 2008, 2009, 2010 and 2011).
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a variety of violations to prevent theft and loss and provide for more accurate
measurement and production accountability.!50 BLM began discussing these
changes with Tribes in 2011, held stakeholder meetings in 2013 and closed
a comment process in May of that year. The draft proposal is anticipated in
summer 2015, and the final Orders in August 2016.

[e] — BLM NEPA Greenhouse Gas Guidance.

In December 2014, the White House Council on Environmental Quality
(CEQ) proposed new guidance on how federal agencies should consider
greenhouse gas emissions (GHG) and the impacts of climate change in agency
NEPA reviews.!57 The Council on Environmental Quality first issued draft
guidance in 2010158 and specifically excluded land and resource management
actions from the guidance due to the lack of a federal protocol.

The 2014 Guidance changes course from the 2010 Draft to include land
management actions and provides considerable new detail. The Council
on Environmental Quality directs that agencies use the expected volume
of an action’s GHG emissions as a proxy for GHG environmental effects.
The draft Guidance cautions agencies against discounting review of GHG
emissions based on an argument that the proposed action is a “‘small fraction
of global emissions.”’15% CEQ identifies a threshold of 25,000 metric tons
of CO,-¢ annually, below which a quantitative analysis of GHG emissions
is not recommended.

The CEQ Guidance also encourages an assessment of direct, indirect,
and reasonably foreseeable connected actions that have a “reasonably close
causal relationship” to the federal action including upstream and downstream

156 Government Accountability Office, GAO 15-39, Interior’s Production Verification
Efforts and Royalty Data Have Improved, but Further Actions Needed (April 7,2015) at
19; see also Onshore Orders 3,4, 5 Side-by-Side Comparison of Significant Draft Proposed
Changes (April 24, 2013), http://www.blm.gov/live/pdfs/sidebyside.pdf.

157 79 Fed. Reg. 77,802 (Dec. 24, 2014).

158 The White House Council on Environmental Quality, Revised Draft Guidance for
Greenhouse Gas Emissions and Climate Change Impacts (Dec. 2014), https://www.
whitehouse.gov/administration/eop/ceq/initiatives/nepa/ghg-guidance.

159 79 Fed. Reg. at 77,825 (Dec. 24, 2014).
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emissions.1®0 CEQ provides the example of an open-pit mine that would
include emissions associated with land clearance and road construction,
refining, processing and transporting the extracted mineral and downstream
use of the resource.16! This direction, in particular, has resulted in a number of
comments. In addition, the Guidance instructs agencies to consider “enhanced
energy efficiency,” use of renewable energy, carbon capture or sequestration
and beneficial use of GHG when developing alternatives or mitigation.!62
If mitigation measures are adopted to support a NEPA “Finding of No
Significant Impact” or Record of Decision, the Guidance instructs that a
monitoring program be established.!3 Finally, the CEQ recommends that
agencies consider using the federal Social Cost of Carbon to monetize the
cost/benefit of climate impacts from agency actions.!64 The comment period
on the 2014 proposal closed in March 2015 and the Guidance is expected to
go final by the end of 2015.

The duty of land management agencies to consider GHG in NEPA was
underscored in a recent court decision. On June 27, 2014, a federal judge in
Colorado required the federal government to demonstrate why it chose not to
consider the potential economic impact of GHG emissions in its NEPA review
of a proposed coal mine expansion.165 The court rejected the government’s
argument that it could not calculate that impact and directed the agency to
the federal Social Cost of Carbon methodology. On April 6, 2015, the U.S.
Forest Service gave notice it would prepare a supplemental EIS to assess the
impacts of the expansion of the coal mine on climate change.

The BLM is now developing comprehensive guidance on calculating the
climate change impacts of mining and oil and gas development on public
lands. A leaked BLM memo sent in April 2015, stated, “Anthropogenic

160 74 at 77,825-26; see also 40 C.FR. § 1508.8 (direct/indirect); 40 C.F.R. § 1508.25
(connected).

161 79 Fed. Reg. at 77,826 (Dec 24, 2014).

162 14, a1 77,828.

163 14

164 14 at 77,827; see also, Environmental Protection Agency, The Social Cost of Carbon
(Nov. 26, 2013), www.epa.gov/climatechange/EPAactivities/economics/scc.html.

165 High Country Conservation Advocates v. U.S. Forest Service, 52 F. Supp. 3d 1174,
1193 (D. Colo. 201413-cv-1723 (D. Colo. June 27, 2014).
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climate change is a reality. Please ensure that all discussions of climate
change in BLM [NEPA] documents are consistent with this conclusion.” The
author of the memo went on to explain that the new BLM guidance will be
consistent with the CEQ GHG Guidance and will provide direction on how
to use the federal Social Cost of Carbon methodology.

§ 5.04. Expediting Green Energy on Public Lands.

Unlike federal oil and gas, where the Administration is promulgating
several new regulatory requirements that will have the effect of slowing an
already time-consuming process, when it comes to renewable energy, the
Administration is seeking to expedite renewable energy permitting on public
lands. In Secretary Jewell’s energy reform speech in March, she stated, “We’re
using this comprehensive, landscape-level approach for renewable energy, too
... Because of their early planning work, companies will see faster permitting
times . . . [T]oday, we should be investing in incentives for industries that
are still getting their foothold in our nation’s energy sector, like wind and
solar.’166 This focus on expediting renewable energy on public lands has
been an early and consistent theme at Interior in the Obama Administration.
More recently, the Administration has proposed regulations to cement their
renewable energy legacy.

[1] — Public Land Green Energy Background.

Other than the 1970 Geothermal Steam Act, 167 there is no federal statute
authorizing renewable energy on public lands. The BLM has instead used
the FLPMA Title V rights-of-way authority to permit wind and solar on
public land.!68 In 2002, BLM issued its first wind permitting policy!®% and
completed a Wind Energy Programmatic Impact Statement and Record of
Decision (“Wind PEIS”) to amend 52 RMPs to provide for wind facilities

166 pregg Release, U.S. Department of the Interior, Secretary Jewell Offers Vision for
Balanced, Prosperous Energy Future (March 17,2015).

167 30 U.S.C.§ 1001 et seq.

168 .5.C. §§ 1761-1771; 43 C.ER. 2800 et seq.

169 Ynstruction Memorandum No. 2003-020, Interim Wind Energy Development Policy
(October 16, 2002).
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subject to “best management practices.’!70 A solar permitting policy was
announced in late 2004.17! Most significantly, EPAct addressed renewable
energy in several provisions. The Act modernized the provisions of the
Geothermal Steam Act!72 and called for the preparation of a Geothermal
PEIS (completed in 2008). The Act included significant financial incentives
(tax breaks) for all forms of renewable energy and set out an explicit goal
to permit 10,000 MW of renewable energy on public lands by 2015.173 As
a result, EPAct created a “gold rush” mentality for public land renewables
that BLM was ill-prepared to handle 174

[2] — Public Land Green Energy in Obama Administration.
[a] — Initial Actions at BLM.

In 2009, BLM saw a 78 percent increase in applications for solar energy
— from 107 to 223. Without a statute or regulations creating a regulatory
framework to permit renewable energy, BLM struggled to manage the deluge
of applications. The tools BLM used were the PEIS, to better plan for siting
and permitting of renewable energy, and the BLM Instruction Memorandum
(“IM”) to provide guidance to field offices and industry.!7>

Secretary Salazar underscored the focus of the Obama Administration
on renewable energy by highlighting green energy in his January 15, 2009
confirmation hearing and by the issuance of his first Secretarial Order

170 rLm , Final Programmatic Impact Statement on Wind Energy Development on BLM
Administered Lands in the Western United States, 70 Fed. Reg. 36651 (June 24, 2005).
171 http://www.blm.gov/wo/st/en/info/newsroom/2004/October/nr/0212004.html.

172 EpAct § 221; 43 US.C. § 1701.

173 BpAct § 388; 43 U.S.C. § 1337(p).

174 yUs. Gov't Accountability Office, Renewable Energy: Agencies Have Taken Steps
Aimed at Improving the Permitting Process for Development on Federal Lands, at 15, 21-
22 (January 2013) (“GAO Renewable Energy”™); see also, Rebecca W. Watson, Renewable
Power Projects on Federal Lands: Wind and Solar and the FLPMA Right-of-Way — Is it
Working?,Rocky Mtn. Min. L. Fnd., Special Institute Energy Development, Paper 10 (Sept.
2009).

175 See, e.g., Solar Energy Development Policy,IM-2007-097; Wind Energy Development
Policy, IM-2009-043, www.blm.gov/wo/st/en/prog/energy/renewable-energy.html.
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in January 2009,176 followed by a second in March 11, 2009.177 These
Secretarial Orders established a Task Force on Energy and Climate Change
and made the development, production and delivery of renewable energy one
of the Interior Department’s “highest priorities.”!”8 The American Recovery
and Reinvestment Act of 2009 (ARRA) provided $41 million of stimulus
monies to reduce the permitting backlog of BLM wind and solar projects. In
May 2009 the Secretary directed the opening of four BLM Renewable Energy
Coordination Offices to expedite green energy permitting.!7 In June 2009,
the Secretary announced “fast-track initiatives for solar energy development”
on BLM public lands in 24 solar energy zones to meet ARRA deadlines.!80
The initial driver of this effort to expedite or “fast track™ renewable
energy projects — wind, solar, geothermal and green energy transmission
— was to get the projects through permitting and under construction by
December 31, 2010 in order for the developments to qualify for ARRA
stimulus funding (grants for 30 percent of construction costs).!3! In October
2009, Interior and California entered into a Memorandum of Understanding
to establish a Renewable Energy Action Team to work across jurisdictional
boundaries to expedite permitting. In July 2010, the BLM identified 14 solar,
seven wind, six geothermal and seven transmission “Fast-Track™ projects.
In the fall of 2010, nine “Fast Track™ solar projects completed NEPA and
Secretary Salazar issued Records of Decisions for these projects.

176 Secretary of the Interior Order No. 3283, Enhancing Renewable Energy Development
on Public Lands (January 2009).

177 Secretary of the Interior Order No. 3285, Renewable Energy Development by the
Department of Interior (March 11, 2009).

178 4.

179 Press Release, U.S. Dept. of the Interior, Secretary Salazar Pledges to Open Four
Renewable Energy Permitting Offices, Create Renewable Energy Team,(May 5,2009).
180 press Release, U.S. Dept. of the Interior, Secretary Salazar, Senator Reid Announce,
“Fast Track” Initiatives for Solar Energy Development on Western Lands (June 29, 2009).
181 American Recovery and Reinvestment Act § 1603, 123 Stat. 115 [hereinafter ARRA].
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[b] — 2011 BLM Renewable Energy Guidance.
Secretary Salazar took several important policy steps to improve the
BLM’s basic tools for permitting renewable energy — the PEIS and the
Instruction Memorandum.

[i] — Solar PEIS (Programmatic
Environmental Impact Statement).

The Solar PEIS was underway when the Obama Administration began,
but in December 2010, Secretary Salazar refocused the Solar PEIS in a
unique way in what he described as a “Smart from the Start” approach.!82
That policy was designed to change an applicant-driven siting process to
one where BLM directed the location of solar projects to “low conflict”
areas.!33 The Solar PEIS and Western Solar Plan finalized in 2012 identified
17 solar energy zones (SEZs) (285,000 acres) where applicants would receive
expedited processing and other incentives to locate projects in a SEZ.184 The
Solar PEIS closed other areas (79 million acres) to development and amended
89 RMPs in six western states. To address the concerns of the solar industry
over the loss of some good sites, the PEIS established variance areas outside
a SEZ (19 million acres), where processing would be on a less accelerated
path. On-going processes have designated new SEZs. In Arizona, the Arizona
Restoration Design Energy Project, and in California, the West Chocolate
Mountains.18> An ambitious process in California, the Desert Renewable

182 press Release, U.S. Department of the Interior, Salazar Launches ‘Smart from the
Start’ Initiative to Speed Offshore Wind Energy Development off the Atlantic Coast (Nov.
11, 2010).

183 BLM Instruction Memorandum 2011-181 (February 2011).

184 BLM, Approved Resource Management Plan Amendments/Recording Decision for
Solar Energy Development in Six Southwestern States (October 2012), http://solareis.anl.
gov/documents/docs/Solar_PEIS_ROD.pdf.

185 Arizona Restoration Design Project, www.blm.gov/az/st/en/prog/energy/arra_solar.
html and West Chocolate Mountains SEZ, www.blmsolar.anl.gov/sez/ca/west_chocolate_
mountains/.
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Energy Conservation Plan, plans to identify SEZs and mitigation areas in 22
million acres in a series of BLM RMPs amendments by the end of 2015.186

[ii] — 2011 Renewable Energy Instruction
Memoranda and Rulemaking.

By 2011, BLM had five years of experience in permitting renewable
energy projects. In January 2011, Interior held a “lessons-learned”” workshop
and on February 7, 2011 issued three significant IMs to address several
challenging permitting issues. The first IM, “National Environmental
Policy Compliance for Utility-Scale Renewable Energy Right-of-Way
Authorizations,”187 addressed NEPA compliance, in particular, how to draft
a “Purpose and Need” statement and how to address different technologies in
the alternatives analysis. The second, “Solar and Wind Energy Applications
— Due Diligence,’188 was designed to weed out speculative applications
by requiring a detailed Plan of Development early in the process. The third
IM, “Solar and Wind Applications — Pre-Application and Screening,’189
provided guidance on how to “screen out” infeasible or environmentally
problematic projects. This IM requires a more robust pre-application process,
provided direction on what projects had a low, medium or high potential for
conflict and allowed BLM to move away from the “first-come, first-served”
approach to a siting process that gave BLM more control. BLM also issued
two other IM’s to address conflicting land uses from grazing and mining.190

186 §ee Desert Renewable Energy Conservation Plan, Bureau of Land Management (June
19, 2015), www.blm.gov/ca/st/en/prog/energy/ DRECP.html.

187 BLM Instruction Memorandum 2011-059, National Environmental Policy Act
Compliance for Utility-Scale Renewable Energy Right-of-Way Authorizations (February
8,2011).

188 14.: see also BLM Instruction Memorandum 2011-060, Solar and Wind Energy
Applications — Due Diligence (February 8, 2011).

189 BIM Instruction Memorandum 2011-061 ,Solar and Wind Energy Applications - Pre-
Application and Screening (February 8, 2011).

190 BLM Instruction Memorandum 201 1-181, Involvement of Grazing Permittee/Lessee
with Solar and Wind Energy Right-of-Way Application Process (February 8, 2011); BLM
Instruction Memorandum 2011-183, Implementation Procedures — Interim Temporary Final
Rule for Segregating Renewable Energy Right-of-Way Application (February 8,2011).
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Later in 2011, BLM sought to more permanently address conflicts
between mining claims and wind and solar projects to discourage speculative
mining claims for the purpose of financial payments from renewable energy
developers.191 BLM issued a temporary rule withdrawing 303,900 acres of
public land to mining claims to protect solar energy zones.!92 The rule was
finalized in 2013193 and allows BLM to temporarily segregate lands from
competing land uses during the pendency of renewable energy permitting.

[3] — BLM Renewable Energy Results and Regulatory Next
Steps.
[a] — Results.

In 2012, operations began at the first solar power plant on public lands
—a photovoltaic (“PV”) facility in Nevada. Several wind projects in Oregon,
Nevada and California were operational in 2011-2012, as were several
geothermal plants in Nevada.!94 The GAO found that during the time period
of 2009-2013, BLM had significantly improved its permitting time frames,
in the case of wind and solar, from 4 years to 1.5 years.!9>

Nationwide, the BLM has approved 52 utility-scale renewable energy
projects since 2009, including 29 solar projects with a total capacity of over
14,000 (enough to power 4.8 million homes) of which six are operating.!96
In 2015, the two largest solar power plants in the world — Desert Sunlight
and Topaz Solar Farm were permitted by BLM in central California. Each
plant will produce over 500 MW of energy (in 2005, the largest solar plant
in the world was 10 MW). On June 1, 2015, the Department announced
the approval of the first competitively sold solar permits under the Western

191 GAO, Renewable Energy at 27.

192 77 Fed. Reg. 74, 690 (December 17, 2012).

193 77 Fed. Reg. 25,205 (April 30, 2013).

194 Renewable Energy Projects Approved Since the Beginning of Calendar Year 2009,
Bureau of Land Management, (June 17, 2015) http:/www.blm.gov/wo/st/en/prog/energy/
renewable_energy/Renewable_Energy_Projects_Approved_to_Date.html.

195 GAO Renewable Energy at 1.

196 BLM, New Energy for America, (April 28,2015), http:/www.blm.gov/wo/st/en/prog/
energy/renewable_energy.html.
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Solar Plan. These Nevada solar permits were approved ten months from the
date the parcels were auctioned in June, 2014 demonstrating the permitting
efficiencies of the Western Solar Plan. In May 2015, BLM issued the FEIS
for the TransWest Express Transmission Line project, a high priority
transmission project, to deliver wind energy from what would be the world’s
largest wind farm in Wyoming to Las Vegas.197 BLM, having already met
the EPAct goal (in 2012) to have 10,000 MW of renewables permitted on
public lands by 2015, is now working to meet President Obama’s new goal
of 20,000 MW by 2020.198

Although there have been over 31 lawsuits filed against 20 BLM-
approved renewable energy projects, including most of the 2010 “Fast Track”
authorizations, the Administration’s renewable energy policies have not
met serious legal setbacks.!9% In part, this is due to a cooperative working
relationship between Interior and “the big green groups,” The Wilderness
Society, Natural Resources Defense Council, Defenders of Wildlife, and the
Sierra Club, in the development and implementation of the Administration’s
renewable energy policy. That said, BLM’s June 5, 2015 approval of the Soda
Mountain Solar Project in California was met with strong disapproval by the
Sierra Club’s Beyond Coal Campaign, despite BLM’s significant reduction
in the size of the solar plant. Litigation is anticipated.200

[b] — BLM Renewable Energy Proposed Regulations.
In December 2011, BLM solicited public comments to be used in
preparing a proposed rule to establish a competitive process for leasing public

197 BLM, TransWest Express Transmission Line Project, (June 4, 2015), www.blm.gov/
wy/st/en/info/NEPA/documents/hdd/transwest.html.

198 BLM, Authorized and First-in-Line Pending Solar Applications in the Six-State Study
Area, as of April 1,2015, http://blmsolar.anl.gov/maps/data/Pending-Applications-Map.pdf.
199 See, E. Boling and B. Birdsong, Moving Forward: Solar and Wind Development on
Public and Indian Lands, Rocky Mountain Mineral Law Foundation Special Institute
Renewable Electric Energy, Paper 4 at 4-5 - 4-12, November 2013, for thorough discussion
of legal challenges and largely (23) positive decisions.

200 pregs Release, BLM Approves Massive Energy Project at Expense of Environment,
Defenders of Wildlife (June 5, 2015).
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lands for solar and wind development.20! The need to improve its renewable
permitting processes was highlighted in a critical 2012 Inspector General
report that found BLM could add millions of dollars to the federal treasury if
it used a competitive process.292 BLM “previewed” the competition concept
in the Solar PEIS for use in a SEZ where competitive interest was anticipated.
In August, 2013, BLM used this PEIS authority to conduct a competitive
lease sale in two Colorado SEZs.203 Unfortunately for BLM, there was no
interest in the two Colorado SEZs.204 But, on June 30, 2014, BLM hosted a
successful solar auction in Nevada earning the federal treasury $5.8 million
for leases in the Dry Lake SEZ.205 With that success, BLM moved to issue
a proposed rule for a competitive process for wind and solar on September
30, 2014.206

The proposed rule does more than flesh out a competitive process; the
rule will also formalize the 2011 renewable energy policies into regulation.
The rule, when final, will complete BLM’s move away from “first come,
first served” renewable energy permitting system to one where BLM directs
where renewable energy is to be sited. First, the proposed rule creates a
leasing process for wind and solar in “designated leasing areas” (DLAs) and
provides incentives (reduction in rental fees, predictable bonds) for leases in
DLAs.207 The proposed rule provides an incentive in the form of a “variable
offset” for bidders who pre-qualify in a DLA 208 Pre-qualified bidders would

201 Apnouncement of Proposed Rulemaking, Competitive Processes, Terms and
Conditions, Bureau of Land Management, 79 Fed. Reg. 81906 (December 29, 2011).

202 Department of the Interior Office of Inspector General, Bureau of Land Management’s
Renewable Energy Program: A Critical Point in Renewable Energy Development, CR-EV-
BLM-0004-2010 (June 12, 2012).

203 78 Fed. Reg. 50086 (August 16,2013).

204 Mark Jaffe,“Ist Auction of Solar Rights on Public Lands in Colorado Draws No Bids,”
Denver Post, October 24, 2013.

205 press Release, BLM Director Highlights Agency Accomplishments in 2014, U.S.
Department of the Interior (January 9, 2015).

206 BLM, Competitive Processes, Terms and Conditions for Leasing Public Lands for
Solar and Wind Energy Development and Technical Changes and Corrections, 79 Fed.
Reg. 59022 (September 30, 2014).

207 43 C.FR. subpart 2809.

208 43 C.FR. § 2809.16.
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be eligible for offsets limited to no more than 20 percent of the high bid. If
competitive interest is shown in an area outside a DLA, BLM can also use
the competitive process.209

The proposed rule incorporates many of the important components
of the 2011 guidance documents (BLM IM-2011 59, 60 and 61). In the
rule, the BLM describes the screening process as a means to “prioritize
processing applications with lesser resource conflicts over applications with
greater resource conflicts.”?10 The BLM provides specific terms for wind
and solar grants — three years for wind test sites and 30 years for wind and
solar development grants.2!! BLM requires an extensive list of terms and
conditions for all wind and solar grants that incorporate the due diligence
requirements.212 The BLM also clarifies the bonding requirements for
wind and solar facilities and requires, in most cases, the preparation of a
“reclamation cost estimate” (RCE). Perhaps the most novel component of the
rule is the rental provision.213 The rentals for wind and solar deviate from
BLM’s typical land grant rentals by charging a rent that includes a component
reflecting the amount of electricity generated.2!4 The rental calculation for
solar?15 and wind216 are separately addressed, but contain similar elements:

e Calculation of acreage in the authorized area;

* Application of the per-acre county rate from the BLM linear rent
schedule (see 43 C.F.R. § 2806.20(c)) with an encumbrance factor
applied. Solar pays 200 percent of the per acre value, while wind
pays 20 percent of the per acre value in recognition that other
uses may occur at a wind farm, but not at a utility solar facility;

209 43 C.FR. §2809.19.

210 BLM Instruction Memorandum 2011-061 ,Solar and Wind Energy Application — Pre-
Application and Screening (February 8,2011).43 C.FR. § 2804.25.

211 43 CFR. § 2805.11.

212" 43 CFR. § 2805.12.

213 43 CFR. § 2805.20.

214 43 CFR. § 2806.

215 43 C.ER. § 2806.50.

216 43 C.ER. § 2806.60.
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e MW capacity fee; and
* MW capacity fee phase-in.

The rental fees also reflect certain incentives for projects in DLAs.217
The comment period closed on December 16, 2014 and BLM expects to
finalize this rulemaking by October 2015.

[4] — The U.S. Forest Service and Renewable Energy.

The U.S. Forest Service authorizes renewable energy projects under
special use authorization regulations at 36 C.E.R. pt. 251, subpart B. The
U.S. Forest Service declined to participate in BLM’s 2005 Wind PEIS and,
instead, undertook to develop its own regulations in the form of directives.
After beginning the process in 2007,218 the Forest Service was unable to
complete the process until 2011.219 The new Chapter 70 provides direction
on screening proposals for projects, siting proposed projects, processing
proposals and applications and issuing special use permits for wind energy.
These requirements are similar to BLM’s procedures, but with some
important differences around competition at the application phase, and the
need for an appraisal to assess the rental fee. In addition, new chapter 80
requires extensive wildlife monitoring at wind energy sites before, during
and after construction.220

Unlike BLM, the Forest Service has been a reluctant participant in
siting renewable energy on public lands.22! The first and only Forest Service
wind project, Deerfield Wind in Vermont, was submitted in 2004 and not
approved until 2012. The approval of Deerfield Wind was litigated and the
project has not yet been built. The first project submitted under the Forest
Service 2011 directives did not go well. The Cleghorn Ridge Wind Project

217 See e.g. 43 C.FR. § 2806.64.

218 USFS, Wind Energy Proposed Forest Service Directives, 72 Fed. Reg. 54,233 (Sept.
24,2007).

219 Final Directives for Forest Service Wind Energy Special Use Authorizations, Forest
Service Manual 2720, Forest Service Handbooks 2609.13 and 2709.11, 76 Fed. Reg. 47,354

(August 4, 2011).
220 Id.

221 US.Gov't Accountability Office Renewable Energy at n. 30.
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in the San Bernardino National Forest was submitted to the Forest Service in
September 2011, identified by Agriculture Secretary Vilsack and the White
House as one of 14 “high priority” federal energy infrastructure projects in
October 2011. Less than two months later, the Forest Service “screened out”
the project and did not allow it to proceed to permitting.222

§ 5.05. Evolution of Land Use Planning.

[1] — A Shift in Land Use Planning Philosophy.

President Obama’s Secretaries of the Interior have implemented a
number of initiatives aimed at fundamentally changing the way public land
planning decisions are made. These changes have included not only the oil
and gas and renewable energy-specific policy and rule changes discussed
in the preceding sections, but have also been accompanied by a major, top-
down shift in the philosophy of land management, dubbed “Planning 2.0”
by the Administration. Planning 2.0 adopts a less-localized focus on land
use, and emphasizes dynamic, landscape-level management as the best way
to respond to climate change. The new approach is aimed at managing lands
on an ecosystem or “landscape” level, without reference to BLM boundaries,
while simultaneously adding additional layers of environmental analysis and
new mitigation requirements.

According to BLM, current regulations governing RMP development
which dictate that RMPs be prepared and maintained at the field office level
have led to a patchwork of some 160 RMPs, potentially leading to inconsistent
management of the same resource by different field offices.223 The BLM’s
new planning philosophy recognizes that land use issues and resources,
particularly in the context of energy development and climate change, often
do not correspond with administrative boundaries and seeks to “tackle
problems and issues at their natural scales, looking beyond geopolitical
boundaries and working across jurisdictions . . . .”224 Under this approach,

222 Federal Infrastructure Projects, Cleghorn Ridge Wind Project, Performance. GOV,
http://www.permits.performance.gov/projects/cleghorn-ridge-wind-project.

223 BLM, Winning the Challenges of the Future: A Roadmap for Success in 2016, p. 10
(October 2010).

224 qd.at7.
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land managers will aim to “identify important ecological values and patterns
of environmental change that may not be evident when managing smaller,
local land areas.”?25

The Obama Administration’s oil and gas and renewable energy reforms,
discussed supra, illustrate this shift in management philosophy. The oil and
gas leasing reforms contained in Instruction Memorandum 2010-117, which
introduced master leasing plans and additional lease parcel review prior
to lease issuance, are prime examples of a move toward landscape-level
management decisions. Instead of relying solely on the RMP as written, IM
2010-117 “reminded” land managers that they should periodically consider
whether the RMP “adequately protects important resource values in light of
changing circumstances, updated policies and new information,” and exercise
their discretionary oil and gas leasing authority based on both the RMP and
their conclusions about the plan’s efficacy.22¢ Similarly, the concept of the
master leasing plans encourages long-range planning for single resources (oil
and gas) in the context of the larger landscape and competing resources (such
as recreation, scenery, wildlife, ezc.), but as an added process to RMP. The
Administration’s Western Solar Plan and proposed renewable energy rules
have also sought to make sweeping, resource-specific changes to the way
permitting decisions are made, driving a landscape approach — all while
attempting to incent development in areas identified in advance by the federal
government as preferable because of low resource conflict.

The Forest Service has followed a similar path as Interior with the
Secretary of Agriculture laying out a restoration agenda across “landscapes”
and the 2012 introduction of a new Forest Planning Rule, which is aimed at
“ensur[ing] an adaptive land management planning process that is inclusive,
efficient, collaborative and science-based to promote healthy, resilient, diverse
and productive National Forests and Grasslands.”227

225 BLM, The BLM’s Approach for Managing Public Lands (Jan. 31, 2014), http:/www.
blm.gov/wo/st/en/prog/more/Landscape_Approach.html.

226 1M 2010-117.

227 USFS, The Forest Planning Rule, http://www.fs.usda.gov/planningrule.
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The new planning processes, although in the early stages at Interior
and only slightly more mature at U.S. Forest Service, indicate a move away
from localized planning to a process, in the case of BLM, more driven at
the Washington Office level, and in the case of the Forest Service, more
inclusive of many publics and less controlled by agency professionals. These
changes represent a marked departure from the way land management and
permitting decisions for proposed actions on public lands have been made
over the last several decades. Whether they are an improvement will be
borne out over time.

[2] — Interior Landscape-Level Planning.
[a] — Rapid Ecoregional Assessments.

In 2009, Secretary Salazar issued Secretarial Order 3289A1, which
stated “[g]iven the broad impacts of climate change, management responses
to such impacts must be coordinated on a landscape-level basis.”228 In
response to this policy direction, BLM launched its Rapid Ecoregional
Assessments (REA) program, which seeks to synthesize existing data to
increase understanding of “ecological values, conditions and trends within
ecoregions, which are large, connected areas that have similar environmental
characteristics.”229

The REAs are BLM analyses that examine ecological values, conditions,
and trends within “ecoregions,” which are defined as large, connected areas
that have similar environmental characteristics. Each REA analyzes these
trends within an EPA Level I1I Ecoregions. Examples of ecoregions include
the Sonoran Desert, Seward Peninsula, and the Colorado Plateau. Preparation
of REAs does not require research or collection of new data, but instead
synthesize existing information, hence the name’s reference to “rapid.” The
REA’s will provide the data for landscape-level planning and mitigation.

228 ys. Department of the Interior Secretarial Order No. 3289A1, Addressing the Impacts
of Climate Change on America’s Water, Land, and Other Natural and Cultural Resources
(September 14, 2009, as amended February 22, 2010).

229 BLM, Rapid Ecoregional Assessments (REAs) (June 5, 2015), http://www.blm.gov/
wo/st/en/prog/more/Landscape_Approach/reas.html.
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To date, BLM has undertaken 14 REAs, ranging in size from 11 million
to 91 million acres. These REAs cover the following ecoregions, all located in
the western United States and Alaska: Central Basin and Range (California,
Nevada and Utah), Central Yukon (Alaska); Chihuahuan Desert (Arizona,
New Mexico and Texas); Colorado Plateau (Utah and Colorado); Mandrean
Archipelago (Arizona and New Mexico); Middle Rockies (Idaho, Montana
and Wyoming); Mojave Basin and Range (Arizona, Nevada and California);
North Slope (Alaska); Northern Great Basin (California, Oregon, Idaho and
Utah); Northwestern Plains (North Dakota, South Dakota, Nebraska, Montana
and Wyoming); Seward Peninsula (Alaska), Sonoran Desert (California and
Arizona); Southern Great Plains (Kansas, Oklahoma, Texas, Colorado and
New Mexico); Wyoming Basin (Wyoming, Idaho, Utah and Colorado); and
Yukon Kuskokwin (Alaska). To date, eight REAs have been completed.230

BLM intends to use REAs, along with input from partner agencies,
stakeholders, and tribes, to develop broad-level management strategies. BLM
has stated that REAs will not make management decisions, but will instead be
used to provide science-based tools for managers and stakeholders to consider
during the planning process.23! The purpose of the ecoregional direction
is to identify priority areas for conservation, mitigation and development,
including focal areas for conserving wildlife habitats and migration corridors,
and focal areas for potential energy development and urban growth, and share
that information with land managers throughout the ecoregion. BLM’s goal
is that the REAs will provide direction and a blueprint for coordinating and
implementing consistent policies within the numerous BLM state and field
offices that may be located within a single ecoregion.

In practice, it remains to be seen how valuable a tool the REAs will be
in the actual planning process. They have been heralded by environmental
groups as a necessary tool for analyzing land management decisions in
the face of a changing climate,232 and BLM is currently relying on several

230 4
Bl g,

232 The Wilderness Society, Rapid Ecoregional Assessments, http://wilderness.org/article/
rapid-ecoregional-assessments.
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REAs in preparing RMP revisions and amendments and NEPA documents
analyzing wildlife management practices (such as the Greater sage-grouse
RMP amendments discussed infra). On their face, they appear to be a
mechanism to strip planning authority from field offices and state offices
and put it in the Washington office of BLM.

[b] — Landscape Mitigation Secretarial Order.

Continuing the Administration’s push for landscape-level land
management, on October 31,2013, Secretary Jewell issued Secretarial Order
No. 3330, establishing a department-wide strategy to mitigate the impacts of
infrastructure development projects.233 Central to this strategy [is] “the use
of a landscape-scale approach to identify and facilitate investment in key
conservation priorities in a region.’234 The Order directs Interior’s Energy
and Climate Change Task Force to develop a “coordinated Department-wide,
science-based strategy to strengthen mitigation practices so as to effectively
offset impacts of large development projects of all types through the use of
landscape-level planning, banking, in lieu fee arrangements, or other possible
measures.235

In response to Order No. 3330, Interior’s Energy and Climate Change
Task Force issued a report to the Secretary outlining “the key principles and
actions necessary to successfully shift from project-by-project management
to consistent, landscape-scale, science-based management of the lands and
resources for which the Department is responsible.”236 Among the key
principles identified is the need to incorporate landscape-scale approaches
into “all facets of development and conservation planning and mitigation.”237

233 ys. Department of the Interior Secretarial Order No. 3330, Improving Mitigation
Policies and Practices of the Department of the Interior (October 31, 2013).
234 14

235 14
236 jp Clement, et al., A strategy for improving the mitigation policies and practices of

the Department of the Interior; a report to the Secretary of the Interior from the Energy

and Climate Change Task Force, Washington, D.C. (April 4, 2014).
237 4.
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BLM is in the process of putting this policy into action by developing its
Regional Mitigation framework, currently in draft form as IM No. 2013-142,
Interim Policy, Draft — Regional Mitigation Manual Section 1794, which
will help identify and facilitate mitigation opportunities on a landscape
level 238 The purpose of the Regional Mitigation policy is to provide a
uniform basis to outline consistent mitigation measures within regions
that do not necessarily correspond to state or field office boundaries. The
purpose of the policy is to provide guidance on (1) how to develop regional
mitigation strategies; (2) how to incorporate regional mitigation into the land
use planning process; and (3) how to identify and implement appropriate
mitigation measures for particular land use authorizations.23° It does not,
however, provide any specific guidance on particular mitigation measures
that should be imposed, but instead provides general guidance on factors that
should be evaluated when developing mitigation requirements for specific
proposals. It is notable that neither the Report to the Secretary nor BLM’s
Draft Regional Mitigation guidance went out for public comment.

[c] — Wildlands, National Monuments and Arctic

Drilling.
[i] — Wilderness and the BLM’s “Wildlands
Policy.”

When Congress passed the Wilderness Act in 1964,240 it applied only
to lands managed by the Forest Service, the National Park Service and the
Fish and Wildlife Service. The statutory authority for BLM to manage lands
for wilderness values lies in FLPMA Section 603. Section 603 of FLPMA
required BLM, by 1991, to create an inventory of lands under its management
that possess “wilderness characteristics” spanning over 5,000 acres, and then
to recommend to the President areas suitable and non-suitable for wilderness
preservation. BLM completed this inventory in 1980, identifying wilderness
characteristics on 23,000,000 acres of land, or 13 percent of the surface acres

238 BLM, Draft MS-1794 - Regional Mitigation Plan (June 13, 2013).
239 1d.at1-1.
240 16 US.C. §§ 1131-1136.
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managed by the agency, which were divided into 191 wilderness study areas
(“WSAs”).241 As dictated by Section 603, these initially identified WSAs
were to be managed “‘so as not to impair their suitability” for later designation
by Congress as wilderness areas, which Section 603 reiterates can only be
accomplished through Congressional action.242

Following completion of the Section 603 inventory, submission of the
inventory to President George H. W. Bush and the President’s submission of
recommended wilderness to Congress for action, BLM continued to identify
lands with wilderness characteristics pursuant to Section 201 of FLPMA,
which requires BLM to maintain a current inventory of lands and resource
values.243 BLM also interpreted Section 202 of FLPMA, which governs RMP
development, to authorize the designation of additional WSAs.244 When these
new Section 202 WSAs were identified in an RMP, BLM would manage them
under a “modified” version of the Section 603 non-impairment standard.245
The Clinton Administration, in 2001, attempted to formalize this policy with
the issuance of a “Wilderness Handbook,” which explicitly instructed land
managers to use the land use planning process to identify wilderness values
and determine whether these areas could be managed as WSAs 246

Also during the Clinton Administration, BLM undertook a re-inventory
of millions of acres of land in Utah that had been evaluated during the initial
Section 603 inventory, but found to lack wilderness characteristics. This
re-inventory resulted in the identification of an additional 3.1 million acres
of land in the state with wilderness characteristics. The State of Utah filed
suit, arguing that the re-inventory and post-1991 identification of new WSAs

241 Olivia Brumfield, “The Birth, Death, and Afterlife of the Wild Lands Policy: The
Evolution of the Bureau of Land Management’s Authority to Protect Wilderness Values,”
44 Lewis and Clark Environmental Law Review, Issue 1, 250 (2014) [hereinafter cited as
Brumfield].

242 mnterim Management Policy and Guidelines for Land Under Wilderness Review, 44
Fed. Reg. 72,014 (Dec. 12, 1979); see also 43 U.S.C. § 1782(c).

243 43US.C.§ 1711(a).

244 Brumfield at 252. These “Section 202 WSAs” were less than 5,000 acres in size, under
the 5,000-acre size of WSAs that were to be included in the Section 603 inventories.

245 14 Sierra Club v. Watt, 608 F. Supp. 305, 311 (E.D. Cal. 1985).

246 BLM, H-6310-1, Wilderness Inventory and Study Procedures (2001).
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were not allowed under FLPMA 247 This litigation was ultimately settled
by the Bush Administration, ending BLM’s practice of using Section 202 to
designate new WSAs. Under the settlement, BLM conceded that its authority
to conduct wilderness reviews and establish WSAs expired with Section
603’s 1991 deadline and that it lacked authority to create new WSAs under
Sections 603 or 202 after that date.248 “In effect, the settlement created a
finite universe of WSAs designated under Sections 603 or 202, leaving the
agency no post-settlement means to afford ‘“nonimpairment protection” to
subsequently identified lands with wilderness characteristics.24% However, the
settlement did not affect BLM’s authority to include lands with wilderness
characteristics in its Section 201 inventories, or its authority to apply stringent
surface protection or no-occupancy requirements to such areas in RMPs.250

In December of 2010, Secretary Salazar announced a new BLM policy
governing management of non-WSA lands with wilderness characteristics.
The new policy, contained in Secretarial Order No. 3310,25! and referred to
as the “Wildlands Policy,” “constituted BLM’s first comprehensive national
wilderness policy since the 2003 settlement agreement.”252 The Policy
contained three primary components:

e It contained a statement affirming that BLM should consider
wilderness values as an “integral component” of its multiple-
use mandate and required field offices to identify lands with
wilderness characteristics in FLMPA Section 201 Inventories.

e In preparing RMPs and amendments under FLPMA Section
202, field offices were directed to “consider” designating lands

247 Utah v. Norton, No. 2:96-CV-0870 (D. Utah Sept. 20, 1998).

248 Brumfield at 267.

249 14

250 pa. (citing Norton, No. 2:96-CV-0870, noting that the settlement had no binding
effect on BLM’s duty and authority under sections 201 and 202, and that consequently
BLM “remains free to inventory land for wilderness characteristics pursuant to § 201 and
to protect land so as to leave wilderness character unimpaired under § 202[,]” but without
applying section 603’snonimpairment standard).

251 United States Department of the Interior Secretarial Order No. 3310, Protecting
Wilderness Characteristics on Lands Managed by the Bureau of Land Management (2010).
252 Brumfield at 273.
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with wilderness characteristics as “Wildlands” that would be
managed under the RMP to “avoid impairment” to the wilderness
characteristics.

e For project-level proposals in areas that had not yet been
inventoried under the new Wildlands Policy, it required BLM to
undertake an inventory of lands with wilderness characteristics
in the project area and discuss the proposed project’s effects on
them in the NEPA analysis.

Immediately after rollout, the Wildlands Policy sparked considerable
protest, with several oil and gas trade associations arguing that it was
prohibited by the 2003 settlement.253 Western Republicans also criticized
the new policy, arguing that it created “de facto wilderness” and usurped
Congress’s sole authority to designate wilderness under FLMPA and the
Wilderness Act.254 In the face of legal challenges and a 2011 Congressional
rider that prohibited BLM from using appropriated funds to implement the
Order, Secretary Salazar rescinded the policy.255 Nonetheless, the rescission
memorandum made clear that the BLM was to continue to include lands
with wilderness characteristics in FLPMA Section 201 inventories and that
consideration of preservation of wilderness characteristics would still be a
factor included in preparing RMPs and making project level decisions. These
instructions were formalized in a BLM Manual amendment that emphasized
BLM’s discretion to manage wilderness values under the multiple-use
umbrella.25 Notably, the Manual was careful not to require that these lands
be managed so as not to impair wilderness characteristics.

253 phil Taylor, “House Chairman to Target BLM ‘Wild Lands’ Policy,” Env’t & Energy
Daily, Jan. 5,2011.

254 14

255 Memorandum from Ken Salazar, Sec’y of Interior to BLM Director, U.S. Department of
the Interior (June 1,2011), http:/www.doi.gov/sites/doi.gov/files/migrated/news/pressreleases/
upload/Salazar.

256 Conducting Wilderness Characteristics Inventory on BLM Lands, Bureau of Land
Management, 1 (2012), http:/www.blm.gov/pgdata/etc/medialib/blm/wo/Information_
Resources_Management/policy/blm_manual.Par.38337.File .dat/6310.pdf.
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The Department has continued to press for designation of new areas as
wilderness, notably the Arctic National Wildlife Refuge in Alaska, under
the management of the Fish and Wildlife Service (FWS). On January 25,
2015, President Obama released a conservation plan for the refuge that
recommends the implementation of additional protections and makes
an official recommendation to Congress to designate large areas of the
refuge as wilderness.257 The recommendation follows the release of FWS’s
Comprehensive Conservation Plan for the area and accompanying EIS, which
will guide the FWS’s management decisions in the area for the next 15 years.
Under the Plan, a large majority of the refuge — 12.2 million acres — will
be managed as wilderness, pending any formal designation by Congress.258

This proposal, and the FWS’s decision to manage the refuge as wilderness
without any Congressional action, has sparked intense criticism from Alaska
state and federal lawmakers23® Alaska Governor Bill Walker has stated
that he is “very, very angry” and has significant fears about funding basic
services to citizens. Alaska’s Senator Lisa Murkowski, chair of the Senate’s
Energy and Natural Resources Committee, echoed these concerns stating
“what’s coming is a stunning attack on our sovereignty and our ability to
develop a strong economy that allows us, our children and our grandchildren
to thrive.”260 Senator Murkowski also noted that the decision was made
without any discussion with — or even notification to — elected officials
from Alaska.26!

257 Press Release, U.S. Department of the Interior, Obama Moves to Protect Arctic
National Wildlife Refuge (January 25, 2015), https:/ www.doi.gov/news/pressreleases/

obama-administration-moves-to-protect-arctic-national-wildlife-refuge.
258 14

259 Chris Klint, Walker “angry, very angry” over planned ANWR Wilderness Designation,
KTUU, January 25,2015, http:/www.ktuu.com/news/news/walker-angry-very-angry-over-
planned-anwr-wilderness-designation/30914922.

260 yliet Eilperin, “Obama Administration to Propose New Wilderness Protections in
Arctic Refuge — Alaska Republicans Declare War,” The Washington Post, January 26,

2015.
261 14
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[ii] — National Monuments.

The Obama Administration has also not been shy about using the
Antiquities Act262 to set aside public lands as National Monuments,
wherein commodity production is prohibited. While President Obama
has designated more National Monuments than any other president at
similar points in their presidencies, President Obama, to date, has been
careful to designate monuments in locations where there is broad political
support.263 Nonetheless, these actions have prompted strong responses from
Congressional Republicans, with House Natural Resources Committee
Chairman Rob Bishop (R. Utah) stating, “This White House has shown
once again its utter and complete disdain for the public process, Congress
and the communities most impacted by these unilateral, unchecked land
designations.”264

President Obama’s apparent growing willingness to designate National
Monuments is of particular concern to Utah, where, in the waning days of
the Clinton Administration, President Clinton used the Antiquities Act to
designate the 1.7 million acre Grand Staircase-Escalante National Monument,
“blocking development of a massive coal deposit and enraging lawmakers
in the Beehive State’265 Utah is currently the focus of several conservation
efforts aimed at urging President Obama to designate additional National
Monuments in Utah, including the two million acre Greater Canyonlands
and the 1.7 million Grand Canyon Watershed proposed.266 Groups are
also pushing for protection of more than one million acres in the Southern
California desert, 350,000 acres in Northern California and 350,000 acres
of Southern Nevada’s Gold Butte 267

262 16 US.C. §§ 431-433.

263 phil Taylor, “Obama Flexes Muscles on Resources with Eye on Legacy,” Greenwire,

February 23, 2015.
264 14

265 4.
266 gee e.g. Amy Joi O’Donoghue, “Enviro Groups Push National Monuments for Arizona
Strip, Utah Cries Foul,” Deseret News, April 16, 2012.

267 Id.; Phil Taylor, “Obama Flexes Muscles on Resources with Eye on Legacy,” Greenwire,
February 23, 2015.
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Whether President Obama will follow President Clinton’s lead and
designate additional, more controversial monuments at the end of his term
is unknown, but it is clear that President Obama is willing to use executive
powers to accomplish conservation goals, even when those actions are in
conflict with the policy goals of elected officials in the affected regions.

[d] — Greater Sage-Grouse RMP Amendments.

The BLM is in the final push of what has been a five-year effort to develop
RMP amendments aimed at conserving Greater Sage-Grouse (GrSG) habitat
in an effort to head off a potential listing of the bird under the Endangered
Species Act (ESA).268

[i] — Background.

Over the last decade, wildlife advocates have flooded the Fish and
Wildlife Service (FWS) with petitions requesting that numerous animal
species be listed under the ESA. Under Section 4 of the ESA, any party can
file a listing petition, to which the Fish and Wildlife Service must respond
within 90 days.269 When a species is proposed for listing, the ESA requires
that the FWS study the candidate species and then issue a determination
finding that the listing of the species as “threatened” or “endangered” is
either “warranted,” “not warranted,” or “warranted, but precluded by other
priorities.”270 Under the crush of the hundreds of petitions, FWS began
finding that the listing of more and more species was “warranted, but
precluded by other priorities.”

This is precisely what happened to numerous petitions to list the sage-
grouse. In 2005, in response to various listing petitions, the FWS issued a
finding that the sage-grouse did not warrant listing under the ESA as it was
neither threatened nor endangered.2”! As a result of subsequent litigation, a
federal district court overturned the finding, sending the FWS back to the

268 16 US.C. §§ 1531-1544.

269 16US.C. § 1534,

270 16 US.C. § 1533(b)(3)(B); 50 C.ER. § 424.14(b).

2710 y.S. Fish and Wildlife Service, 12-Month Finding for Petitions to List the Greater
Sage-Grouse as Threatened or Endangered, 70 Fed Reg. 2244 (Jan. 12,2005).
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drawing board.272 In 2010, the FWS announced its finding that the listing
of the sage-grouse was “warranted but precluded.”273 Along with numerous
other similar FWS findings, the FWS’s decision not to list the sage-grouse
was challenged in court.274 This litigation gave rise to a settlement agreement
wherein the FWS agreed to make a final listing decision on the sage-grouse
by September 30, 2015.

[ii] — BLM’s Sage-Grouse RMP
Amendments.

In response to the impending listing decision date, western states and
federal land managers — particularly at the BLM, where over fifty percent
GrSG habitat is found — have scrambled to put protection measures in place
that will serve to keep the bird off of the endangered species list. BLM has
elected to undertake a suite of RMP amendments that cover 50 million
acres and focus on conservation of habitat. Prior to finalization of the RMP
amendments, BLM has been operating under interim guidance contained in
an internal Instruction Memorandum, No. 2012-043, (“IM”) outlining interim
conservation policies and procedures to be applied to ongoing and proposed
authorizations and activities affecting GrSG habitat.2’> The 11 western
states with GrSG populations also developed their own GrSG conservation
plans, which focus on identifying and implementing conservation measures.
Under the IM, BLM field offices were instructed to defer to the state GrSG
conservation plans when those plans had been adopted and approved by
the BLM.

After four years of preparation, on May 29, 2015, the BLM unveiled 14
Land Use Plan Amendments and Final Environmental Impact Statements
that would modify 88 existing RMPs in 10 western states to put significant

272 W. Watersheds Project v. Fish & Wildlife Serv., 535 F. Supp. 2d 1173 (D. Idaho 2007).
273 U.S.Fish and Wildlife Service, Twelve-Month Findings for Petitions to List the Greater
Sage-Grouse, 75 Fed. Reg. 13,910 (Mar. 23, 2010).

274 W. Watersheds Project v. Fish & Wildlife Serv., Case No. 06-cv-277 (D. Idaho).

275 us. Department of the Interior, Greater Sage-Grouse Interim Management Policies
and Procedures, Instruction Memorandum No. 2012-043 (December 27, 2011).
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new habitat protection measures in place.276 Specifically, the Land Use Plan
Amendments would put 28 million acres off limits to surface development
through the imposition of “no surface occupancy” restrictions and an
additional 35 million acres will have disturbance caps that limit surface
disturbance. 277

The Plan Amendments have come under fire from a variety of industry
groups and states, which argue that the Plans fail to adequately consider and
adopt state GrSG plans and impose a national, one-size-fits-all approach
that does not take other land uses into consideration. Much criticism has
been focused on the failure of the Plan Amendments to analyze in depth the
economic ramifications of the plans, particularly as to revenue that may be
lost to states and local economies if oil and gas development is constrained.2”8

At a May 28, 2015 speech held at the historic Wyoming Hereford
Ranch announcing the release of the proposed Plan Amendments, Secretary
Jewell emphasized they were an “amazing milestone” that demonstrated
unprecedented cooperation between Interior and western states.2’ The
release of the proposed Plan amendments kicked-off a 30-day public protest
period, as well as a 60-day governor’s consistency review. When the protest
period concluded in early July, over 250 protests had been filed, including
those of six states — Colorado, Utah, Idaho, Montana, Nevada and Wyoming.
BLM intends to resolve the protests in August so it can reach a final decision
in advance of the FWS September 2015 listing decision deadline.

The RMP amendments call for establishing a multi-tiered landscape-
level management approach concentrating the highest level of protections in
“sage-grouse focal areas.” The amendments break habitat areas into three
primary categories: priority habitat, general habitat, and focal areas, which

276 ys. Department of the Interior, Notice of Availability of Greater Sage-Grouse
Proposed Land Use Plan Amendments and Final Environmental Impact Statements, 80
Fed. Reg. 30703 (May 29, 2015).

277 phil Taylor, “Tale of the Tape—Interior’s Grouse Protection Plans,” E&E News, June
5,2015.

278 4.

279 Scott Streater, Endangered Species: Interior Unveils Final Federal Grouse Protection
Plans, Greenwire, May 28, 2015, http:/www.eenews.net/stories/1060019264.
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are contained within priority habitat areas. According to BLM, priority
habitat consists of areas that have been identified as having the highest
value to maintaining the species and its habitat. Priority habitat focal areas
are “important landscape blocks with high breeding population densities of
sage-grouse and existing high quality sagebrush.280 Land use measures in
priority habitat are designed to minimize or avoid habitat disturbance.

The plans recognize existing grazing allotments, as well as valid, existing
oil and gas leases and renewable energy right-of-way grants. But, no new
surface disturbing activity would be allowed within priority habitat unless
significant mitigation measures are implemented. The Plan Amendments also
call for directing large wind and solar power projects “to areas outside of
priority sage-grouse habitat.’28! The primary commonality in management
practices across all of the proposed RMP amendments is that surface
disturbance in priority habitat areas is limited to thee percent of the total
surface of the habitat area, except Wyoming where the total surface cap is five
percent.282 Additional federal oil and gas leasing will be prohibited within
priority habitat areas if infrastructure such as roads or power lines disturbs
more than the specified percentage of the area, regardless of whether the
disturbance occurs on public or private lands within the area.?83 Additionally,
each plan calls for specific setbacks from active leks, with most setbacks
ranging from three to five miles, and calls for robust use of habitat mitigation,
both onsite and offsite, to account for surface disturbance within general
habitat areas 284

The states on the receiving end of BLM’s landscape management scheme
for the sage-grouse have protested and made their displeasure plain. For
example, in Utah, the state’s two senators were blunt, with Senator Orrin
Hatch stating:

280 14
281 4.
282 14
283 14
284 14
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I am deeply disappointed by the federal government’s Final
Environmental Impact Statement. Our state has spent years
coordinating with key stakeholders to forge a plan that accommodates
the need to protect the bird’s habitat with Utahns’ desire to develop
our resources in a responsible manner. Utah deserves the opportunity
to implement our effective, locally driven solution.285

Senator Mike Lee similarly echoed disappointment that local interests
were not considered in the Plan Amendments and highlighted the concern
that the BLM plan did not consider impacts to local economies:

The state of Utah has invested millions of dollars and coordinated
across numerous state agencies to put forth a plan that will protect
the sage-grouse and Utahns’ access to public lands. This balance —
between conservation, economic development and recreational use
of lands — is one that is best struck by the people living in affected
communities, not federal bureaucrats.286

The Utah-elected official comments are interesting in that they highlight
a common sentiment in much of the rural West, and discussed in more detail
infra, that the federal government has been overreaching in its management of
federal lands and placing less significance on the concerns of local, directly
affected communities and more weight on the concerns of the larger public
which may be located far from the affected regions.

On the broader stage, there are currently several bills before Congress
that propose to delay the sage-grouse ESA listing decision for between five
and ten years,287 but, even if these bills pass, it is very likely that the RMP
amendments will remain in place unless struck down through litigation,
which has been promised by various industry groups (who argue that the

285 14

286 14. These types of critiques are not limited to Republicans. When the Administration
elected to list the Gunnison sage-grouse as threatened, despite the plans Colorado had put
in place to conserve the bird, Democratic Governor Hickenlooper sharply criticized the
Administration and filed a lawsuit, See Colorado Challenges Decision on Gunnison Sage-
Grouse, AP, February 10, 2015.

287 . 1036, 114th Cong., Sage-Grouse Protection and Conservation Act.
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amendments go to far) and environmental groups (who argue the RMP
amendments do not go far enough).288

[3] — U.S. Forest Service 2012 Planning Rule.

The Forest Service has also been focused on developing a new planning
rule that emphasizes conservation and consistent management across forest
regions, even when those regions cross Forest boundaries. Although finally
accomplished by the Obama Administration, efforts to modernize the 1982
Forest Planning Rule span almost 15 years, beginning with changes proposed
by the Clinton and Bush Administrations.

In late 2000, the Clinton Administration released a final planning rule?89
“establishing ecological sustainability as the key objective guiding planning
for the national forests. 290 In 2001, the Bush Administration set aside the
2000 Planning Rule and, in 2005, issued a new planning rule (“2005 Planning
Rule”)?9! that “emphasize[d] the interconnection between the ecological,
social, and economic components of sustainability, and requires consideration
of each in the planning process, 292 but placed more emphasis on multiple-
use and extractive resource development within Forests. Significantly, it also
included a categorical exclusion from NEPA for Forest Plans and included
a streamlined appeals process for challenges to Forest Plans.293 The 2005
Planning Rule was challenged by a number of environmental groups and was
ultimately set aside by the Northern District of California as being adopted
without appropriate NEPA analysis and notice and comment.2%4 The 2005

288 phi| Taylor, “Tale of the Tape—Interior’s Grouse Protection Plans,” E&E News, June
5, 2015, http:/www.eenews.net/greenwire/stories/1060019744.

289 USFS, National Forest Land and Resource Planning, 65 Fed. Reg. 67,521 (Nov. 9.
2000).

290 George Hoberg, Science, Politics and U.S. Law: The Battle Over the Forest Service
Planning Rule, p. 2, Resources for the Future, Discussion Paper 03-19 (June 2003).

291 See Katrina M. Kayden, “Will Paradise Become a Parking Lot?: The Debate Over the
Bush Administration’s Overhaul of Forest Management Regulations,”17 Vill. Envtl. L.J.

285,291 (2006).
292 4.

293 14

294 See Citizens for Better Forestry v. U.S. Dep’t of Agric., 481 F. Supp. 2d 1059, 1067
(N.D. Cal. 2007).
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Rule was re-issued in 2008 with an accompanying EIS,293 but the rule was
again struck down with the court finding that the Biological Assessment
did not meet the Endangered Species Act’s consultation requirements, 296
effectively reinstating the 1982 Planning Rule.

With this background in mind, when Secretary Vilsack took office at
the beginning of the Obama Administration, he announced a “new vision”
for the Forest Service, focusing on “restoration,” forest conservation,”
“protection” and “preservation” of forests for future generations297 In this
speech, Secretary Vilsack stated:

Our shared vision begins with restoration. Restoration means
managing forest lands first and foremost to protect our water
resources, while making our forests more resilient to climate change.
.. Importantly, this vision holds that the Forest Service must not be
viewed as an agency concerned only with the fate of our National
Forests, but must instead be acknowledged for its work in protecting
and maintaining all American forests, including state and private
lands. . . The threats facing our forests don’t recognize property
boundaries. So, in developing a shared vision around forests, we must
also be willing to look across property boundaries. In other words, we
must operate at a landscape-scale by taking an “all-lands approach.”

[a] — The Rule.

The Forest Service’s 2012 Planning Rule?98 (“Rule”) and the Final
Planning Directives, which provide agency guidance on implementation
of the Rule, follow through on the “new vision” announced by Secretary
Vilsack. The Rule guides the development, amendment, and revision of land

295 USF S, National Forest System Land Management Planning, Final Rule and Record
of Decision, 73 Fed. Reg. 21,468 (Apr. 21, 2008).

296 Citizens for Better Forestry, 632 F. Supp. 2d at 973.

297 us. Department of Agriculture, Agriculture Secretary Tom Vilsack: Remarks as
Prepared for Delivery, Seattle, Washington, (August 14, 2009), http://www.fs.fed.us/video/
tidwell/vilsack.pdf.

298 36 C.ER.219; 77 Fed. Reg. 21162 (April 9, 2012).
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management plans (called “Forest Plans”) for all units of the National Forest
System, which consists of 155 national forests, 20 grasslands, and 1 prairie.299

According to Rule’s preamble, the Rule is “designed to ensure that
[National Forest Plans] provide for the sustainability of ecosystems and
resources; meet the need for forest restoration and conservation, watershed
protection, and species diversity and conservation.’390 The planning process
framework in Rule consists of a three-part cycle:

* assessment;
e plan revision or amendment; and
*  monitoring

The Rule requires that all Forest Plans include plan components
to maintain and restore ecosystem and watershed health and resilience
(ecological integrity), protect key resources on the unit, including water,
air, and soil, and address water quality and riparian area protection and
restoration. The preamble to the rule states that Forest Plans must provide for
broad multiple uses of Forests, including outdoor recreation, grazing, timber,
watershed, wildlife and fish, wilderness, and ecosystem services.

[b] — Mineral Development Under the Rule.

Notably absent from the Rule’s list of broad resource considerations
is any reference to mineral development, in spite of the fact that the Forest
Service’s Minerals Policy30! specifically states that the Forest Service should
seek to “foster and encourage” development of federal mineral resources
located on public lands. The Mineral Policy Act of 1970 applies to both
the Forest Service and the BLM and states that “it is the continuing policy
of the Federal Government in the national interest to foster and encourage
private enterprise” in the development of domestic minerals.302 When

299 United States Congress, House of Representatives, House Reports, Issues 756-772,pp.
89-90 (2004).

300 36 C.FR.219; 77 Fed. Reg. 21162 (April 9, 2012).

301 jack Ward Thomas, Forest Service Minerals Program Policy, U.S. Forest Service,
http://www.fs.fed us/geology/FOREST%20SERVICE%20MINER ALS%20PROGR AM%20
POLICY.pdf.

302 30 US.C. § 21a.
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developing or amending Forest Plans, the Forest Service is responsible for
making designations as to which areas of Forests will be open to mineral
development, and which areas will be closed.

Under the Energy Policy Act of 2005 the Secretary of Agriculture was
directed to improve the administration of federal onshore oil and gas leasing
programs through, among other things, entering into a Memorandum of
Understanding with the Secretary of the Interior outlining coordination and
consultation on oil and gas leasing activities.303 In April of 2006, BLM and
the Forest Service entered into BLM MOU WO300-2006-07, establishing
joint BLM and Forest Service policies and procedures for managing oil and
gas leasing and operational activities on National Forest system lands. Under
the MOU, BLM and the Forest Service will coordinate leasing and resource
management decisions to “be consistent across administrative boundaries”
and, as to lease stipulations, shall be “only as restrictive as necessary to protect
the resource(s) for which they are applied.” However, in spite of this clear
guidance that the Forest Service should encourage mineral development on
Forest System lands, the 2012 Planning Rule makes no reference to mineral
development on Forest Service-managed lands.

The 2012 Rule has already impacted plans for oil and gas development
on National Forest System land. In 2011, a draft Forest Plan amendment
was released that would have opened much of the 1.1 million acre George
Washington National Forest in Virginia, West Virginia, and Kentucky to
oil and gas leasing.304 The Plan specifically banned horizontal drilling and
hydraulic fracturing while allowing for only vertical well development.305
Following the receipt of over 50,000 public comments regarding the draft,
a final Plan released in 2014 scaled back the leasing significantly.396 The
new Plan closes most of the Forest to oil and gas development, but allows for
the leasing of 10,000 acres of public land and for oil and gas development

303 pusc.§15922.
304 Trip Gabriel, “In Compromise Plan, Limited Fracking is Approved for National Forest

in Virginia,” N.Y. Times, November 18, 2014.
305 44

306 14
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to go forward on 167,000 of the acres of the Forest that overlay privately
owned minerals.307 In what has been described as a “compromise” between
industry and environmental groups, the final Forest Plan moved away from
the proposal to ban horizontal drilling and hydraulic fracturing,308 instead
allowing operators to apply for federal permits to hydraulically fracture
the federal minerals, and providing for reliance on state permits allowing
horizontal drilling and hydraulic fracturing on the private minerals.309

As the 2012 Forest Rule was being prepared and implemented, another
major forest plan involving oil and gas resources was being prepared for the
White River National Forest, located in western Colorado (“WRNF Oil and
Gas Plan”).310 The White River National Forest is comprised of 2,277,670
acres of land, covering Summit, Eagle, Gunnison, Moffat, Rio Blanco,
Routt, Pitkin, Mesa, and Garfield Counties. It is the most visited National
Forest in the nation, largely due to the number of ski resorts located on forest
lands.3!! It is also located in close proximity to areas that have experienced a
boom in natural gas production over the last decade and overlies the largely
unexplored, although potentially prolific, Mancos shale formation.3!2

The WRNF Oil and Gas Plan evaluated and determined which
areas of the Forest will be open to oil and gas leasing, and which
areas will be closed. Development of the Plan has been politically
charged, with Pitkin County (home to Aspen, Colorado) playing an
active role in seeking the closure to oil and gas development of the
Thompson Divide, in Pitkin, Garfield and Mesa Counties. This is
an area that has long been home to oil and gas development and in

307 14

308 Jenna Portnoy, “Forest Service Praised for Drilling Restrictions in G.W. National
Forest,” The Washington Post, November 18, 2014.

309 14

310 Notice of Availability of White River National Forest Oil and Gas Leasing Plan, 77
Fed. Reg. 53198 (August 31, 2012).

311 White River National Forest Oil and Gas Leasing Final Environmental Impact Statement,
U.S. Forest Service § 3.3.3.13 (December 9, 2014).

312 ys. Department of Energy Review of Emerging Resources: U.S. Shale Gas and Oil
Plays, U.S. Energy Information Administration, July 2011.
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which several operators have valid, although undeveloped, oil and
gas leases.

Ultimately, when the Draft Record of Decision and Final EIS for
the WRNF Oil and Gas Plan were announced, Forest Supervisor Scott
Fitzwilliams decided to close, through management direction, all portions
of the Thompson Divide to new leasing, along with a total of 1,281,726 acres
of the Forest.313 Under the proposed Plan, 194,123 acres are administratively
available for leasing, located primarily in the far western and northern
portions of the Forest.314 In announcing this decision, Supervisor Fitzwilliams
stated:

My draft decision places an emphasis on conserving the roadless
character, wildlife habitat and recreation opportunities of the White
River National Forest while providing oil and gas development
opportunities with a focus on lands that have proven productive in
the past 10-15 years.

One of the major factors in my decision was the public input and
comments received over the past four years . . . . Throughout the
process of arriving at this decision, public comment from scoping,
meetings, conversations and workshops held over a four-year period
confirmed to me that the White River National Forest is strongly
valued local, regionally, and nationally for the existing natural
character including wildlife, fish, ranching, recreation, air quality
and sense of place 315

Several parties filed formal objections under the Rule’s new objection
process;316 the Forest Service rejected the Objections, but, as of the date

313 White River National Forest Oil and Gas Leasing Final Environmental Impact
Statement, U.S. Forest Service § 3.3.3.13 (December 9, 2014).

314 USEFS, Draft Record of Decision Oil and Gas Leasing on Lands Administered by
the White River National Forest, (December 9, 2014), http://www.fs.usda.gov/Internet/
FSE_DOCUMENTS/stelprd3824509.pdf.

315 14

316 36 C.FR. § 219, subpart B.

187



§5.06 ENERGY & MINERAL LAW INSTITUTE

of this writing, no Final Record of Decision has been issued.3!7 The final
outcome of the Plan is unknown, but, from Forest Supervisor Fitzwilliams’
draft record of decision and the results of the objection process, it seems
clear that the 2012 Forest Service Planning Rule, which places importance
on maintenance and restoration of ecosystem and watershed health above
resource extraction, heavily influenced the outcome of the WRNF Oil and
Gas Plan.

§ 5.06. Sagebrush Rebellion 3.0.

While land use planning practices have changed under the Obama
Administration to reflect the Administration’s goal of landscape and
ecosystem preservation to better address the challenge of climate change, this
shift has been accompanied by an increase in anti-BLM and Forest Service
sentiment across the West. Many of the objections to current federal land
management policies are rooted in sentiments that have existed since the
beginning of the nation’s westward expansion. In many ways, the genesis
and evolution of these anti-federal land management viewpoints have been
informed and shaped by changing philosophies of land management.

Early public land statutes were used to encourage the “taming” of
the West by providing settlers fee title to land and preferential access to
federal lands for grazing and mineral extraction. Many families in the West,
particularly in rural areas, trace their lineage to settlers who came West
during the so-called “disposition” era of land management. Many of these
people understandably have very strong feelings about the importance of local
control and management of the lands that have been home to small, tight-knit
communities for generations. There has always been a western resentment
toward the presence of so much federal land and federal control in the 12
public land states starting with the early challenges to the establishment of
the Forest reserves in Light and Canfield, supra, to the 1970’s challenge to

317 See e.g.,Encana Oil and Gas, Inc., Western Energy Alliance, West Slope Colorado Oil
and Gas Association, and Public Lands Advocacy, Mesa County, Pitkin County, SG Interests
I, Ltd., Wilderness Workshop and WillSource Enterprise LLC have all filed objections. http:/
www.fs.usda.gov/detail/whiteriver/home/?cid=STELPRD3824477
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the Wild and Free Roaming Horses and Burros Act of 1971.318 Recently,
there has been an increase in tension between those who feel that federal
public land management decisions should be made on a local level and the
increasing tendency of federal land managers to make planning decisions on
a regional, or even national, level. Examples of these more recent conflicts
are Cliven Bundy’s standoff with BLM officials and federal marshals over
BLM grazing fees in Nevada and the growing interest of numerous western
state governments in somehow acquiring control of federally managed
public lands.

[1] — State “Take Back” of Public Lands.

The idea of western states “taking back” public lands has been around
for over one hundred years, peaking during the Sagebrush Rebellion of the
1970s and the Wise Use and County Supremacist movements of the 1990s.
In the 1970s, with numerous new environmental and public land statutes
being enacted, segments of the western population began to challenge
what they saw as increasing federal meddling in rural communities.319
FLPMA faced particular scorn because, for the first time, the federal
government made clear that it “intended to retain” and manage federal
lands in consideration of a variety of interests, including conservation.320
Additionally, “environmentalists objected to many aspects of the federal
role in the West. They began to challenge federal support for water projects,
cheap transportation, and other means of promoting western economic
development.”’32! During the height of the 1970’s Sagebrush Rebellion, led
by Nevada, the states of Utah, Arizona, New Mexico and Wyoming passed
bills seeking the “return” of federally managed public lands to the states.

318 Kleppe v. New Mexico, 426 U.S. 529 (1976) (“the Property Clause also gives Congress
the power to protect wildlife on public lands, state law notwithstanding.”).

319 Robert H. Nelson, “Why the Sagebrush Revolt Burned Out,” American Enterprise
Institute Journal on Government and Society, p. 28, May/June 1984.

320 1q.at30.

321 14 a28
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“Sagebrush legislation gained strong support and active consideration — if
not final passage-in virtually every other western legislature as well.”322
Individual members of the public also took matters into their own hands,
staging numerous rallies, including armed standoffs between so called
“posses” and federal officials in North Dakota, Nevada and Idaho. However,
beginning in the mid-1980s, for a variety of reasons, such as lack of clear
leadership and economic backing, the movement began to lose momentum.323
In the era of the Clinton Administration, those sentiments came roaring back.

[IIn Catron County, N.M., [elected] officials passed 21 ordinances
attempt[ing] to supersede federal authority on public lands.324 The
ordinances asserted that all Forest Service roads in the county were
‘public property, made it a felony for citizens to alter the terms of
grazing permits, and gave the county the right to condemn and
manage public property for County use,among other things.325 The
county’s 1992 land use plan declared that ‘federal agents threaten
the life, liberty and happiness’ of county residents and promised
to defend “private property rights and protectable interests held by
individuals in federal and state lands.”326

Despite the fact that these earlier efforts did not fare well in the courts,327
in recent years, similar efforts have once again been gaining traction with
western states. In the last five years, eight states, including Utah, Wyoming,
Montana, Idaho and Nevada have “studied” the feasibility of “taking back”

322 jqat32.

323 14

324 Backgrounding Bundy: The Movement, Southern Poverty Law Center (July
2014), https://www.splcenter.org/20140709war-west-bundy-ranch-standoff-and-american-
radical-right/background/six-months-after-standoff-in-nevada-the-federal-government-has-

not-yet-responded/.
325 14

326 14

327 Robert B. Keiter and John Ruple, A Legal Analysis of the Transfer of Public Lands
Movement, Wallace Stegner Center for Land, Resources and the Environment, Stegner Center
White Paper No. 2014-2 October 27, 2014 [cited as “Keiter and Ruple”].
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or somehow acquiring title to the millions of acres of federally managed
public lands that were reserved to the Union at the time of statehood.328
While the idea of states taking title to federally managed public lands
(whether through voluntary transfer or litigation) has been widely viewed as,
at best, an unlikely and costly proposition, the idea has gained considerable
traction. Utah has taken the idea the farthest, passing House Bill 148 in
2012 demanding the transfer of approximately 20 million acres of federally
managed public land.32% In each fiscal year since 2012, the Utah legislature
has allocated taxpayer money to study the issue and devise legal strategies.
Most recently, in the 2015 Utah legislative session, the state passed a law
allocating considerable funds to pay outside legal counsel to help devise a legal
strategy and, potentially, bring litigation against the federal government.330
The issue has raised considerable debate in Utah and across the West,
with most casual observers wondering about the legality and feasibility of
the proposal. While the State of Utah staunchly defends the basic legality of
its law authorizing the “take-back” of federal lands,33! most legal scholars
disagree. A recent legal analysis published by the Stegner Center at the
University of Utah S.J. Quinney College of Law roundly criticized the State’s
plan as lacking any legal foundation and ignoring over two centuries of case
law making clear that the United States Constitution’s Property Clause gives
the federal government the authority to retain and manage federal lands.332
“The Supreme Court has made clear that the Property Clause grants Congress
an “absolute right” to decide upon the disposition of federal land and ‘[n]o

328 Brian Calvert, “The Push is on to “Take Back™ Public Lands,” High Country News,
October 30, 2014, https://www.hcn.org/articles/the-push-is-on-to-take-back-public-lands.
329 Transfer of Public Land Act and Related Study, Utah H.B. 148 (enacted March 23,
2012).

330 g4

331 See, e.g., State of Utah Public Land Coordinating Office, A Case Statement for the H.B.
148, Toward a Balanced Public Land Policy, Constitutional Defense Council (November
2012).

332 Supra note 327.
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State legislation can interfere with this right or embarrass its exercise.””’333
Further, in the seminal case of Light v. United States, the Supreme Court
made clear that the federal government could indefinitely retain public lands
for a broad range of uses.334

Although the precise legal theories upon which proponents of “taking
back” federal lands rely are somewhat unclear, they argue that state enabling
acts require federal transfer of public lands to the states. However, as the
Stegner Center paper points out, enabling acts do not create an obligation to
“return” lands to state management; instead, in the enabling acts, “the state
is disclaiming any future claims to federal lands.”335

Environmental supporters of federal land management argue that the
transfer of public lands is to allow the State to sell its public lands to the highest
bidder. The debate recently took an interesting turn when a Washington,
D.C.-based environmental group filed a complaint with the Utah Attorney
General’s office against a key proponent of Utah’s bill alleging fraud.336 Utah
State Representative Ken Ivory has been a vocal supporter of the “take back
our lands” movement, and founded the non-profit American Lands Council
to champion the idea of transferring western lands to states. Representative
Ivory often travels the West, promoting the idea of land transfers to county
commissioners and members of the public, often seeking donations to the
American Lands Council 337 The complaint alleges that Representative Ivory
“is soliciting on the promise that if you give us money, we can get public land
returned to your state.” It goes on to state that “reliable legal and economic

333 . (quoting Gibson v. Chouteau, 80 U.S. 92, 99 (1872) (upholding claim to land by a
federal patent holder against a competing claim reliant on state law)).

334 Light v. United States, 220 U.S. 523 (1911); see also Utah Power & Light Co. v. United
States, 243 U.S. 389, 405 (1917) (holding that the Enclave Clause does not require cession
of state jurisdiction over federal lands and that the United States retains authority under the
Property Clause).

335 Keiter and Ruple at 8.

336 Brian Maffly, “Utah ‘snake oil salesman’ Representative Ken Ivory accused of fraud
for hitting up counties in three states for public lands fight donations,” Salt Lake Tribune,

June 2, 2015.
337 Id.
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analyses of transferring public land to the states concluded the idea has
no legal foundation and could prove costly to the receiving states.’338 It is
unlikely that the fraud complaint will gain traction, particularly within the
Utah Attorney General’s office, which is charged with implementing Utah
H.B. 148. Nonetheless, it shows the intensity of feelings many people on both
sides of the debate have on issues involving management of public lands.

Recently, the United States Senate passed a largely symbolic budget
amendment sponsored by Alaska Senator Lisa Murkowski (chair of the Senate
Energy and Natural Resources Committee) that “supports” the idea of selling,
transferring or trading federally managed public lands to the states.33 The
amendment, S. A. 838 to Senate Resolution 11, is described as “establish[ing]
a spending-neutral reserve fund relating to the disposal of certain Federal
land,” and conveys no actual authority to transfer lands. Instead, the purpose
of the amendment is to demonstrate that “considering such bills is a priority
of the Congress” says Robert Dillon,communications director for the Senate
Energy and Natural Resource Committee.340 Under the Senate authorization,
the chamber’s “support™ applies generally to “initiatives to sell or transfer
to, or exchange with, a State or local government any Federal land that is
not within the boundaries of a National Park, National Preserve, or National
Monument.” Voting on the measure was largely split down party lines, with
Senator Cory Gardner of Colorado as the lone western Republican to vote
no, joining all of the western Democrats.

[2] — The Cliven Bundy Standoff.

The standoff between Cliven Bundy and his supporters is a more extreme
example of the growing tension in the West over management, and, indeed
ownership, of public lands. The standoff began after Mr. Bundy, a 68-year-
old cattle rancher from Southern Nevada, refused to pay $1.2 million in

338 14

339 Cally Carswell, “Federal Public Land Transfers Get a Congressional Boost,” High
Country News, March 31,2015, https://www.hcn.org/articles/western-states-trying-to-take-

back-federal-lands-get-a-boost-from-the-u-s-senate.
340 14
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grazing fees to the BLM, arguing that the land belongs to the state, not the
federal government.

The standoff is the most recent event in an almost 20-year dispute with
BLM over the Bundy family’s grazing operations. From 1954 to 1993, Mr.
Bundy grazed cattle legally under permits on an area of BLM-managed
land called the Bunkerville Allotment. However, in 1993, in protest against
Clinton-era changes to grazing rules, Mr. Bundy declined to pay to renew
his permit, which was cancelled for non-payment by BLM in 1994. In spite
of this cancellation, Mr. Bundy continued to graze cattle in the Bunkerville
Allotment. In 1998, a federal court issued a ruling prohibiting Mr. Bundy from
grazing cattle on the lands. In July 2013, at the BLM’s request, the federal
court ordered that Bundy refrain from trespassing on all BLM-managed
lands in the area.34!

The situation escalated on March 27,2014, when 145,604 acres of federal
land in Clark County, Nevada were temporarily closed to “capture, impound,
and remove trespassing cattle,” so that BLM officials could roundup and
impound Mr. Bundy’s cattle, which were considered to be trespassing on
BLM lands. Mr. Bundy responded by sending letters entitled “Range War
Emergency Notice and Demand for Protection” to county, state, and federal
officials and asking for citizen assistance in preventing the seizure of his
cattle. Hundreds of protestors (including members of a self-styled citizen
militia called the “Oath Keepers”) came to Mr. Bundy’s ranch, blocking the
access road to the federal lands. The standoff lasted for approximately two
weeks, and ended when the BLM announced that it would suspend the cattle
roundup and that previously seized cattle would be returned.342

While the situation at the Bunkerville Allotment has largely cooled for
the time being, on June 5,2015 BLM surveyors reported that gunshots were
fired in their direction when they were in the vicinity of the Bunkerville
Allotment.343 Mr. Bundy has admitted that he did speak with the surveyors,

341 Adam Nagourney, “A Defiant Rancher Savors the Audience that Rallied to His Side,”

N.Y. Times, April 23, 2014.
342 g4

343 Henry Brean, “Cliven Bundy Says He Met Gold Butte Surveyors but Didn’t Menace
Them,” Las Vegas Review Journal, June 5, 2015.
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but contends that he had nothing to do with any gunfire.344 The BLM
maintains that it will still attempt to collect the outstanding $1.2 million in
grazing fees. Mr. Bundy remains a popular face in the anti-BLM movement
and, apparently, still grazes his cattle on the Bunkerville Allotment.345
Similar protests have occurred in Nevada346 and other states in the last
year. In April 2015, a large group of protesters, including numerous members
of the Oath Keepers, descended on the small Sugar Pine Mine in Southern
Oregon, after BLM threatened to prevent mining operations on an un-patented
mining claim pending the operator’s filing of a mine plan.347 The protestors
blocked access to the mine, effectively preventing any access to the area.

§ 5.07. Conclusion.

The history of our public lands has been and remains colorful. The
legacy of these lands is one in which each American can take pride. But for
those who live in the public land states, the evolution of public land policy
and law can be an everyday challenge. How the federal lands are managed
has a direct impact on the health and well-being of the citizens of the West.
Justice Scalia well-described the challenge of “multiple-use” management,
“a deceptively simple term that describes the enormously complicated task
of striking a balance among the many competing uses to which land can
be put . . . 348 Finding a public land “balance” that meets the needs of a
national constituency and the needs of the citizens of the West will continue
to be the challenge for the management of these lands.
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345 Kirk Seigler, A Year After Denying Federal Control, Bundy Still Runs His Bit of
Nevada, National Public Radio, April 14, 2015, http:/www.npr.org/2015/04/14/399397139/
year-after-denying-federal-control-bundy-still-runs-his-bit-of-nevada.

346 Julie Turkewitz, “Nevada Ranchers Pick a Fight with Washington,” New York Times,
July 3, 2015, http://www.nytimes.com/2015/07/03/us/drought-forces-nevada-ranchers-to-
take-on-washington.html?_r=0 .

347 Jim Urquhart, Oregon Mine that Summoned Armed Guards in Land Dispute Files
Appeal, Reuters, April 23,2015, http://www.reuters.com/article/2015/04/24/us-usa-miners-
oregon-idUSKBNONE16020150424.

348 Norton v. So. Utah Wilderness Alliance, 542 U.S. 55 (2004).
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§ 6.01. Introduction.

The concept of federalism is relatively straightforward. Both the state
and federal government are independent sovereigns with power to directly
govern the people. According to the Constitution, the powers of the federal
government are limited (enumerated) and all powers not expressly delegated
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to the federal government “are reserved to the States respectively, or to the
people.”! As Chief Justice John Marshall once remarked, demarcating the
reach the federal government’s power is not an easy task. “This government
is acknowledged by all to be one of enumerated powers. The principle, that
it can exercise only the powers granted to it . . . is now universally admitted.
But the question respecting the extent of the powers actually granted, is
perpetually arising, and will probably continue to arise, as long as our system
shall exist.”2

Much has been written about the inherent constitutional design of
federalism. This chapter barely scratches the surface of the volumes of
scholarly materials that delve into the purpose, history, evolution, and meaning
of federalism. The goal of this chapter is to contribute to that scholarship by
addressing how “cooperative federalism” — state government administration
and implementation of initially federal law — has evolved in recent years,
particularly in the area of environmental regulation. Section 6.02 briefly
addresses the basics of federalism — what it is and how it works — and the
cooperative federalism model. Section 6.03 traces the evolution of the United
States Supreme Court’s federalism jurisprudence from the early years of
the republic through the present. Section 6.04 provides an overview of the
cooperative federalism approach to environmental regulation that began in
the 1970s. Lastly, Section 6.05 describes a series of recent efforts by both
the national government and non-governmental organizations to diminish
the role and authority of the states in environmental regulation.

§ 6.02. What Is Federalism?

As noted above, federalism is a model of governance that has two separate
and independent layers of government: (1) a national government that, at least
in theory, has limited authority as spelled out in a Federal constitution; and
(2) separate state and local governments for each of the sovereign states, each
of which has more general powers as limited by each state’s constitution.

1 U.S. Const. Amend. X.
2 McCulloch v. Maryland, 17 U.S. 316,405 (1819) (as quoted in Erin Ryan, Federalism
and the Tug of War Within 71 (2011)).

199



§6.02 ENERGY & MINERAL LAW INSTITUTE

But federalism is more than just having national and state governments.
Fundamentally, federalism is a question of how power, resources, and
responsibility should be divided between the federal and state governments.3
In other words, which government gets to call the proverbial shots on any
given issue? To paraphrase Chief Justice Roberts, federalism essentially boils
down to who calls the balls and strikes in the governmental game.

The federalism question, however, is really two questions. First, there is
the question of who gets to decide an issue — the federal or state governments.
The second question is who gets to decide who decides? Stated another way,
which government has the power to bestow or assume the authority to have
the final say on a particular issue? The United States Constitution does not
squarely address these questions. As addressed in Section 6.03, the United
States Supreme Court has been feeling its way through this issue since the
birth of the republic.

Cooperative federalism is a relatively new phenomenon when viewed
against the entire history of the nation. Several authors have attempted to
define what cooperative federalism entails. Under one definition, cooperative
federalism amounts to circumstances where “state and federal actors . . .
take responsibility for separate but interlocking components of a unified
regulatory program”[.]* Cooperative federalism has also been described as
“shared government responsibilities for regulating private activity”[,]> and
circumstances where “states take primary responsibility for implementing
federal standards, while retaining freedom to apply their own, more stringent
standards[.]”® Under cooperative federalism programs, federal law remains
in place and is separately enforceable by the federal government even though
the states have enacted their own version of the applicable federal law. An
example of cooperative federalism is the Medicaid program where the

3 Robert V. Percival, “Symposium: Environmental Federalism: Historical Roots and
Contemporary Models,” 54 Md. L. Rev. 1141, 1143 (1995).
4 Erin Ryan, Federalism and the Tug of War Within 92 (2011).
5 George Cameron Coggins and Robert L. Glicksman, Public Natural Resources Law
3:14 (1992).

Adam Babich, “Our Federalism, Our Hazardous Waste, Our Good Fortune,” 54 Md.
L. Rev. 1516, 1532 — 33 (1995).
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states are the primary administrators according to a framework established
by federal law that sets minimum standards that must be followed. Other
examples include environmental regulation under the Clean Air Act and
Clean Water Act, which are discussed in Section 6.04, below.

§ 6.03. Evolution of Federalism Jurisprudence.

This section attempts to divide the evolution of federalism jurisprudence
into six general eras. Each of these time periods is not cleanly delineated
by specific cases, but represents periods during which the Supreme Court
tended to take a certain view of what was considered to be the proper spheres
of power between the state and federal governments.

[1] — Dual Federalism in the Formative Years (18th Century
Through the Civil War).

During the early years of the republic, according to one author, the
respective roles of the federal and state governments were viewed as having
distinctively separate roles and spheres of power that did not generally
overlap.” However, as noted above, the power of each vis-a-vis the other was
not clearly addressed in the United States Constitution, so many of the early
federalism decisions by the United States Supreme Court attempted to flesh
out that issue. In Chisolm v. Georgia,3 the Court ruled that it had the power
to award relief in a suit against a state government to collect a debt incurred
during the Revolutionary War. The notion that a sovereign state could be
subjected to suit in the court of the national government was apparently
so antithetical to the general understanding of the federalism system that
Congress swiftly passed the 11th Amendment in March, 1794, which was
quickly ratified by the states in February, 1795, to clarify that states cannot
be sued in federal court.

The Court extended its power of judicial review to state court decisions
interpreting a federal treaty in Martin v. Hunter’s Lessee, 14 U.S. 304

7 Erin Ryan, Federalism and the Tug of War Within 73 (2011).
8 Chisolm v. Georgia, 2 U.S. 419 (1793).
9 Martin v. Hunter’s Lessee, 14 U.S. 304 (1816).
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(1816). Martin also held that the United States Supreme Court had the
power to command a state court to adhere to an order issued by the United
States Supreme Court. In addition to recognizing extensions of federal
power, the Court also limited the power of state governments over the
national government. In McCulloch v. Maryland,!0 the Court invalidated as
unconstitutional a state law tax by Maryland on the National Bank established
by the federal government. The Court also acted to preserve the supremacy
of federal law in the face of conflicting state laws. Gibbons v. Ogden!!
invalidated a state law granting exclusive right to use steam powered boats
in New York waters, which was in conflict with Federal Navigation Act. The
Court did continue to recognize the sovereignty of the states and the limitation
application of the federal Constitution to them. For example, in Barron v.
Balt )2 the Supreme Court ruled that the Fifth Amendment prohibition against
taking of private property for public use without just compensation did not
apply to state of Maryland. Rather, the Fifth Amendment only restrained the
power of the federal government — not the state governments.

Slavery was another issue with strong federalism implications. As the
nation crept closer and closer to the Civil War and the tensions between
liberty and slavery grew, legislative efforts by abolitionists in both Congress
and the northern states faced legal challenges by slave-holding citizens.
Prigg v. Pennsylvanial® deemed unconstitutional a Pennsylvania statute
that criminalized recovery of slaves who escaped into Pennsylvania from
slave-holding states. A few years later, the Court ruled that a state court lacks
authority to enforce writs of habeas corpus issued to the federal government
by a state court to release a prisoner held for aiding and abetting escape of
slave in violation of federal Fugitive Slave Act.14 The infamous Dred Scott
v. Sandford! decision also had a federalism angle. In addition to ruling that

10" McCulloch v. Maryland, 17 U.S. 316 (1819).
I Gibbons v. Ogden, 22 U.S. 1 (1824).

12" Barron v. Balt, 32 U.S. 243 (1833).

13 Prigg v. Pennsylvania, 41 U.S. 539 (1842).
14 Ableman v. Booth, 62 U.S. 506 (1859).

15" Dred Scott v. Sandford, 60 U.S. 393 (1857).
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slaves were not citizens, for which the opinion is largely known, the Court
also held that Congress lacked authority to prohibit citizens from owning
slaves in territories acquired by the federal government. The Court observed
that the right to own slaves was reserved to the people and the states in the
Constitution, and therefore Congress lacked authority to interfere with that
right.

[2] — Postbellum Through the Early 20th Century.

The result of the Civil War and associated amendments to the Constitution
drastically changed the nature of the relationship between the federal and
state governments.!® Passage of the 13th Amendment outlawed slavery
everywhere in the United States and granted Congress the power to enforce
the amendment “by appropriate legislation.” The 14th Amendment expressly
prohibits the states from engaging in three categories of conduct: (1) making
or enforcing “any law which shall abridge the privileges and immunities of
citizens of the United States”; (2) depriving any person of “life, liberty, or
property, without due process of law”; and (3) denying any person “equal
protection of the laws.” The 15th Amendment states that neither the federal
government nor the state governments may deny any citizen the right to vote
“on account of race, color, or previous condition of servitude.”

The post-Civil War amendments vested more power in the national
government over the states to address racial discrimination and other vestiges
of slavery, but the Supreme Court did not interpret these amendments to give
Congress plenary power to do so. In an early challenge to federal legislation
aimed at prohibiting racial discrimination by private individuals, the Court
invalidated the law based on the conclusion that the 14th Amendment applies
only to state governments — not individual citizens.!” The Court also upheld
state segregation laws that established the purportedly “separate but equal”
public schools.18

16 Erin Ryan, Federalism and the Tug of War Within 76 (2011).
17" United States v. Stanley, 109 U.S. 3 (1883).
18 Pplessy v. Ferguson, 163 U.S. 537 (1896).
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The Civil War amendments did not alter the Court’s view of federalism
outside of slavery and discrimination. The Court continued to recognize the
distinct governmental spheres occupied by the national and state governments:

The general government, and the States, although both exist within
the same territorial limits, are separate and distinct sovereignties,
acting separately and independently of each other, within their
respective spheres. The former in its appropriate sphere is supreme;
but the States within the limits of their powers not granted, or, in
the language of the tenth amendment, ‘reserved, are as independent
of the general government as that government within its sphere is
independent of the States.1?

As the industrial revolution came into full swing and interstate commerce
continued to grow, both the federal and state governments took action to
regulate the burgeoning new industries. The Court initially took a rather
dim view of these efforts. The Court struck down a state statute banning
the importation of liquor because only Congress can regulate interstate
commerce.2Y However, the Court also narrowly construed the Congressional
power to regulate commerce. In United States v. E.C. Knight Co.,?! the Court
concluded that federal authority to regulate interstate commerce did not
extend to regulation of manufacturing. Similarly, in Hammer v. Dagenhart,?2
the Court struck down a federal law prohibiting interstate shipment of goods
produced using child labor. “In interpreting the Constitution it must never
be forgotten that the Nation is made up of States to which are entrusted the
powers of local government. And to them and to the people the powers not
expressly delegated to the National Government are reserved.”23

Also in apparent disfavor were state government attempts to regulate
employment conditions. The Court invalidated a state labor law setting

19 Collector v. Day, 78 U.S. 113, 124 (1870).

20 Leisy v. Hardin, 135 U.S. 100 (1890).

21 United States v. E.C. Knight Co., 156 U.S. 1 (1895).

;i Hammer v. Dagenhart, 247 U.S. 251, 275 (1918).
1d.
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maximum hours for bakery employees in Lochner v. New York.24 The Court
found such as statute to be an “unreasonable, unnecessary and arbitrary
interference with the right and liberty of the individual to contract” in
violation of the 14th Amendment.25

[3] — The Great Depression and the New Deal.

When the second man named Roosevelt stepped into the presidency
in 1933, the nation was in the throes of the possibly the worst economic
conditions the nation had yet experienced. Roosevelt had campaigned on
a platform of federal intervention (part of the “New Deal”) to address the
problems that President Hoover’s policy of local and private solutions had
failed to cure — at least in the short term. Several of Roosevelt’s New Deal
laws failed to pass constitutional muster in the early years of his presidency.
In Schechter Poultry v. United States,2® the Supreme Court struck down
provisions enacted under the National Industrial Recovery Act that
authorized the President to establish “codes of fair competition,” as beyond
the congressional power to regulate commerce. According to the Court, “[e]
xtraordinary conditions do not create or enlarge constitutional power. The
Constitution established a national government with powers deemed to be
adequate, as they have proved to be both in war and peace, but these powers
of the national government are limited by the constitutional grants.”

The following year, two more of Roosevelt’s legislative initiatives fell to
the constitutional axe wielded by the Supreme Court. First, the Court rejected
federal legislation aimed at taxing agriculture in United States v. Butler.2’
Since the Constitution did not expressly grant the national government power
to regulate agriculture, the Court concluded that such power was reserved to
the states, and Congress may not tax what it cannot regulate. Later the same
year, federal legislation aimed at regulating coal mining activities failed to
survive a constitutional challenge because, according to the Court’s view at

24 Lochner v. New York, 198 U.S. 45 (1905).

25 .

26 Schechter Poultry v. United States, 295 U.S. 495 (1935).
27 United States v. Butler, 297 U.S. 1 (1936).
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the time, intrastate mining activities did not constitute interstate commerce
that Congress may regulate.?8

The Supreme Court’s hostility to Roosevelt’s agenda would not last.
From 1937 through 1943, FDR appointed eight new justices to the Supreme
Court. As those justices took their seats, the constitutionality of New Deal
legislation began to change. The Supreme Court performed a proverbial
“about face” in two areas. First, the Court rejected precedent and ruled that
the commerce power did give Congress authority to regulate employment
conditions.2 Second, the Court overruled United States v. Butler by holding
that not only may Congress regulate agriculture under the commerce power,
but Congress may even regulate purely intrastate production of wheat grown
for private consumption.30

Although federal power was increasing on the civil rights front, the
Court also limited the reach of the national government by recognizing
circumstances under which the federal courts should abstain from addressing
issues arising under state law. Railroad Commission of Texas v. Pullman3!
held that federal courts should abstain from interpreting ambiguous state laws.
A few years later, the Court also recognized that federal courts should abstain
from hearing cases while state administrative procedures were underway.32

[4] — Civil Rights, the Great Society, and Birth
of Cooperative Federalism
The civil rights decisions of the 1950s and 1960s greatly expanded
the scope of federal power to legislate in the area of racial discrimination.
Probably the most famous decision of this era was Brown v. Board of
Education,33 in which a unanimous court overturned the “separate but
equal” doctrine recognized in Plessy v. Ferguson.3* The Court also overruled

28 Carter v. Carter Coal Co., 298 U.S. 238 (1936).

29 United States v. Darby, 312 U.S. 119 (1941).

30 Wickard v. Fillburn, 317 U.S. 111 (1942).

31 Railroad Commission of Texas v. Pullman, 312 U.S. 496 (1941).
32 Burford v. Sun Oil Co., 319 U.S. 315 (1943).

33 Brown v. Board of Education, 347 U.S. 483 (1954).

34 Plessy v. Ferguson, 163 U.S. 537 (1896).
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earlier decisions and upheld federal bans on private discrimination in motels
and restaurants as within the Congressional power to regulate commerce.>

This expansive interpretation of the commerce power extended beyond
civil rights issues in the 1970s and 1980s. In Perez v. United States, the Court
upheld a federal prohibition against “extortionate credit transactions” (i.e.
loan sharking) even though the conduct at issue was “purely intrastate.’36
The Court also sanctioned a federal ban on possession of firearms by felons
so long as the firearm had traveled in interstate commerce at some time in
the past.37 The commerce power arguably reached the pinnacle of its breadth
in Garcia v. San Antonio Metropolitan Transit Authority, where the Court
affirmed federal legislation regulating minimum wage and overtime for
employees of a city government.38

In addition to efforts by the national government to expand its regulatory
reach, Congress expanded social programs pushed as a part of President
Johnson’s “Great Society” campaign. During this time, Medicare and
Medicaid came to be and cooperative federalism was the vehicle through
which these programs would be implemented. Environmental regulation on
anational scale was also a legislative priority, out of which the Clean Air Act
and Clean Water Act were born (more on those in Section 6.04).

[S] — “New Federalism” — the Rehnquist Revival of Dual
Federalism and Limits on the Power of the National
Government.

The expansion of federal authority began to reach its limits in the 1990s
when Justice Rehnquist began to command a majority of the Supreme Court.
Federal programs implemented in cooperation with the states had become
less of a voluntary partnership and more of a master-servant relationship. In
New York v. United States,3 the Court ruled that Congress may not compel

35 Heart of Atlanta Motel v. United States, 379 U.S. 241 (1964); Katzenbach v. McClung,
379 U.S. 294 (1964).

36 Perez v. United States, 402 U.S. 146 (1977).

37 Scarborough v. United States, 431 U.S. 563 (1977).

38 Garcia v. San Antonio Metro. Transit Authority, 469 U.S. 528 (1985).

39 New York v. United States, 505 U.S. 144 (1992).
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the participation of state legislatures in a federal regulatory program for
the disposal of hazardous waste. Similarly, the Court struck down federal
legislation that required state governments to enact or enforce a federal
regulatory program imposing mandatory background checks for handgun
purchases.0

The Rehnquist Court established limits on the ability of Congress to
subject the states to suits in federal court. In 1989, the Court ruled that the
Congress had the power to abrogate state immunity from suit when legislating
pursuant to a power granted by the Constitution, such as the power to
regulate interstate commerce, notwithstanding the 11th Amendment.*! The
Rehnquist Court rejected that reasoning in Seminole Tribe v. Florida ** and
limited the federal power to abrogate state sovereign immunity to the scope
of 14th Amendment. Building on that reasoning a few years later, the Court
recognized the immunity of states from citizen suits brought under federal
law in federal courts.#3

The Rehnquist Court also identified some limits to what seemed like a
virtually limitless Congressional power to regulate in the name of interstate
commerce. United States v. Lopez** ruled that the regulation of guns in school
zones was not sufficiently related to interstate commerce. The Court also
deemed the regulation of violence against women to be outside the bounds
of interstate commerce.#>

[6] — Federalism Under the Roberts Court.

In recent years, the Roberts Court has issued a mixed bag of decisions
involving federalism concerns. In Bond v. United States,*® the Court took
a more pro-state federalism stance by holding that the a criminal defendant
may challenge the constitutionality of a federal criminal statute under the

40 Printz v. United States, 521 U.S. 898 (1997).

41 Pennsylvania v. Union Gas, 491 U.S. 1 (1989).
42 Seminole Tribe v. Florida, 517 U.S. 44 (1996).
43 Alden v. Maine, 527 U.S. 706 (1999).

44 United States v. Lopez, 514 U.S. 549 (1995).

45 United States v. Morrison, 529 U.S. 598 (2000).
46 Bond v. United States, 131 S. Ct. 2355 (2011).
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10th Amendment, which reserves to the States or the people all powers not
delegated to the national government, even without the involvement of a state
government in the proceeding. In other words, an individual can challenge
a federal law on the grounds that it infringes on the powers reserved to the
States by the 10th Amendment.

The controversial decision that initially upheld the Patient Protection
and Affordable Care Act (also known as Obamacare) as a valid exercise of
Congress’s taxing authority had a lesser known federalism component that
protected the States from the federal coercion.#’” The Court struck down the
portion of Obamacare that would allow Congress to withhold all Medicaid
funds from states who do not participate in the expansion of the Medicaid
program. “‘Congress may use its spending power to create incentives for States
to act in accordance with federal policies. But when “pressure turns into
compulsion,” . . . the legislation runs contrary to our system of federalism.”
(citations omitted).

The Roberts Court curtailed the power of the states to deal with illegal
immigrants in Arizona v. United States,*3 in which the Court struck down
a state law making it unlawful for unauthorized alien to (1) fail to apply for
or carry federally issued registration documents and (2) solicit, apply for, or
perform work. Writing for the majority in a 5-3 decision,* Justice Kennedy
reasoned that most of the Arizona law at issue was preempted by federal
law because the Arizona law established a policy that undermines federal
immigration policy.

§ 6.04. Cooperative Federalism Approach
to Environmental Regulation.

The national and state governments have combined efforts to address
the effects of industrial activity on air and water resources. The Clean Air
Act and Clean Water Act are probably the best examples of a cooperative
federalism approach to environmental regulation. As described in more

47 Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2602 (2012).
48 Arizona v. United States, 132 S. Ct. 2492 (2012).

4 Justice Kagan did not participate in the decision.
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detail below, both programs were designed on the federal level and primarily
administered by the state governments (at least initially). The environmental
program for regulation of surface coal mining, the Surface Mining Control
and Reclamation Act39 (SMCRA), was originally created by Congress and is
administered by the states, but SMCR A does not perfectly fit the cooperative
federalism mold. Rather than being implemented cooperatively by both the
national and state governments, SMCRA allows state law to essentially
displace federal law once a state receives approval for its regulatory program.
At that point, federal oversight is (or should be) minimal.

A detailed review of each of these statutory schemes would require
a chapter unto itself — or even an entire book in the case of the air and
water programs.S! The summary below is intended only to provide a high
level overview of these provisions pointing to the cooperative nature of the
regulatory framework, and to set the stage for a discussion of efforts to alter
that paradigm.

[1] — Clean Air Act.

Congress enacted the Clean Air Act in 1970 in recognition of the
problem of air pollution (including specifically “the increasing use of motor
vehicles”) caused by “rapidly expanding metropolitan and other urban
areas, which generally cross the boundary lines of local jurisdictions and
often extend into two or more States.”>2 Congress recognized that “federal
financial assistance and leadership” was essential for the development of
“cooperative” air pollution control programs.3 While federal involvement
was necessary, the Act acknowledges that air pollution prevention “is the
primary responsibility of States and local governments . . . >4 Similar to
other environmental statutes that followed it, the Clean Air Act establishes a

50 30 U.S.C. §1201, et seq.

Sl Ryan, Mark A., The Clean Water Act Handbook (3rd ed. 2011); Domike, Julie R. and
Zacaroli, Alec C., The Clean Air Act Handbook (3rd ed. 2011).

52 42 US.C. § 7401()(b).

53 42US.C.§ 7401@)@).

54 42 US.C.§ 7401@)Q3).
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“floor,” or minimum standards, that must be achieved by all States in order
to achieve the goal of clean air.

To achieve that goal, EPA promulgates national ambient air quality
standards (NAAQS) for all “criteria” or “conventional” air pollutants (lead,
ozone, nitrogen dioxide, carbon monoxide, sulfur dioxide, and particulates
(now, PM10 and PM 2.5).55 Primary NAAQS are set at levels needed to
protect public health (including sensitive populations).5® Secondary NAAQS
are set at levels needed to protect public welfare (visibility, harm to animals,
crops, etc.).>’ The Act mandates periodic review of the science upon which
NAAQS are based, and of the need for NAAQS for additional pollutants.58
NAAQS are achieved through State implementation plans (SIPs) that
implement “new source review” permitting program for all major stationery
sources of air pollution (including “Prevention of Significant Deterioration”
and Nonattainment Area provisions) with federal oversight and approval.>®

In addition to NAAQS, the Act also imposes separate source-directed
emissions limits. For stationary sources, new source performance standards
(NSPS) apply to specific industrial categories and establish minimum
“best available control technology” (BACT) that must be in place for such
sources.®0 Hazardous (or “toxic™) air pollutants (currently 187) are governed
by technology-based emissions limits known as “maximum achievable
control technology” (MACT) that must be incorporated into State-issued
permits for stationary sources.®! These requirements are imposed through
comprehensive operating permits program for all “major (stationary) sources”
(a.k.a, “Title V” permits), which incorporate all applicable air pollution
control requirements, and stringent monitoring, measuring and reporting
protocols.%2 Title V permits are issued by state regulatory agencies. If EPA

55 42 U.S.C.§ 7409.
56 42 U.S.C. § 7409(b)(1).
ST 42 US.C. § 7409(b)(2).
58 42 US.C.§ 7409(d).
39 42U8.C. § 7410.

60 4 U.S.C.§7411.

6l 4 US.C.§7412.

62 42 US.C.§ 766la.
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objects to a state permit, EPA has the power to ultimately issue a federal
permit that would supersede the state permit.63

Mobile sources of air pollution (e.g. vehicles and non-stationary sources)
are treated differently. EPA must make a finding that a particular category of
mobile sources cause or contribute to air pollution which endangers public
health or welfare before EPA may promulgate regulations limiting pollution
from those sources.®4 For example, in December, 2009, EPA determined
that the combined emissions of six greenhouse gases (including carbon
monoxide and methane) threaten the public health and welfare 65 Based on
this finding, EPA issued a New Source Review regulation for greenhouse
gases (discussed further below).

The Clean Air Act was originally designed to afford the states discretion
in identifying which sources to regulate and how stringent emission limits
should be. The scope of state discretion has been narrowed and eroded over
the years through Congressional amendments, EPA policies and regulations,
and judicial interpretations. On the enforcement side, a broad citizen suit
provision authorizes suits against EPA and operators of sources alleged to
be in violation (or to have incurred a pattern of violations) of air emission
standards, limits or permits, or anyone who constructs or modifies a major
new source without undergoing New Source Review.%0

[2] — Clean Water Act.

The Clean Water Act®” is legislation established a state option to
administer a program for water discharge permits (National Pollution
Discharge Elimination System — NPDES) for “point sources,” which has
been called the “center piece” of the Clean Water Act.%8 Upon approval of

63 42U.8.C.§7661b.

64 42USC.§ 7521()(1).

65 Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section
202(a) of the Clean Air Act, 74 Fed. Reg. 66496 (December 15, 2009).

66 42US.C. §7604.

67 33US.C.§ 1251 et seq.

68 Friends of the Everglades v. S. Fla. Water Mgmt. Dist., 570 F.3d 1210, 1225 (11th Cir.
2009).
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regulatory program, states become the primary, but not exclusive, enforcement
authority. EPA maintains discretion to take independent enforcement action
in the absence of, or (sometimes) even in the presence of, state enforcement
action.®9

NPDES permits are designed to implement technology-based standards
and recommended water-quality based standards promulgated by EPA
and used to calculate “end of pipe” effluent limits.’0 States have primary
responsibility for adoption and enforcement of water quality standards with
EPA oversight and approval.”! The Act establishes two basic types of effluent
limits. The first type is technology-based limits, meaning that the limit is
based on the availability and cost of pollution control technology.”> EPA
publishes guidelines that establish these limits for various types of industrial
activities. The second type is water-quality based effluent limits, which are
designed to achieve compliance with water quality standards without regard
to technological or economic feasibility.”3 Water-quality based effluent limits
are required whenever a permitting authority determines that pollutants “are
or may be discharged at a level that will cause, have the reasonable potential
to cause, or contribute to an excursion above any applicable water quality
standard, including state narrative criteria for water quality” and technology-
based limits are insufficient to ensure compliance.’*

Water quality standards (also referred to as “criteria”) establish allowable
concentrations of pollutants while still protecting the uses of water bodies
(e.g. aquatic life, recreation, drinking water source). Both the states and
EPA can promulgate water quality standards, but EPA must approve any
standards before they become effective.”> The criteria are normally expressed
as numeric value of the concentration of a particular pollutant that may be

69 33U.S.C.§ 1342().

70 33U.S.C.§ 1311(b).

71 33US8.C.§ 1313.

72 Ryan, Mark A., The Clean Water Act Handbook, 33 (3rd ed. 2011).

73 33U.S.C.§ 1311(b)(1)(C).

74 40 C.FR.122.44(d)(1)(i); Ryan, Mark A., The Clean Water Act Handbook, 33 (3rd ed.
2011).

75 33U.8.C§ 1313(c).
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present in a water body without impairing one or more uses (average/chronic
value and acute/maximum value). The criteria can also be expressed in a
“narrative form” that express water quality goals, such as keeping water free
from debris, scum, other nuisance-type substances, odors, films, and sheen 76
For example, West Virginia’s narrative water quality standards prohibit (1)
materials in concentrations which are harmful, hazardous or toxic to man,
animal or aquatic life; and (2) conditions that cause any “significant adverse
impact” to the “chemical, physical, hydrologic, or biological components of
aquatic ecosystems.””” To ensure that narrative standards are attained, EPA
may require development of implementation procedures, including (unless
shown to be unnecessary due to other controls) use of whole effluent toxicity
(WET) testing to regulate discharges.’®

To further the overall goal of achieving compliance with water quality
standards, the states that administer an approved Clean Water Act program
compile a list every three years of waters that that do not meet one or more
water quality standards — known as the “§ 303(d) list” or the “impaired
waters” list.”® The state regulatory agency then prepares a “total maximum
daily load” (TMDL) plan to reduce the pollutant load by imposing more
stringent effluent limits for the relevant pollutants in permits that authorize
discharges into impaired streams.80 One must obtain a “waste load allocation”
in order to be permitted to discharge a TMDL-limited pollutant. Like water
quality standards, TMDLs must be approved by EPA before a state may
implement them.8!

[3] — Surface Mining Control and Reclamation Act of 1977
(SMCRA).
SMCRA is similar to the Clean Air Act and Clean Water Act in that
SMCRA was a Congressional initiative in the 1970s to establish national

76 Ryan, Mark A., The Clean Water Act Handbook, 43 (3rd ed. 2011).
7T W.Va.C.SR.§47-232.i.

78 40 C.ER. 122.44(d).

79 33US.C.§ 1313@d).

80 33U.S.C.§ 1313(d)(1)©C).

81 33US.C.§ 1313(d)@).
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environmental standards for certain industrial activities, but SMCRA is very
different in several ways. SCMRA is not limited to a particular media (air or
water). Rather, SMCRA establishes standards governing air quality, water
quality, and to some degree land use associated with coal mining activities.
SMCRA focuses on a single industry while the Clean Air Act and Clean
Water Act apply across many industries.

Unlike the Clean Air Act and Clean Water Act, the role of the states in
enforcing the SMCRA program is primary, and to some extent exclusive of the
federal government. Once a state has received approval for a state-law based
regulatory program that is “in accord with” and “no less effective than” the
federal standards, the state has “primacy” for administering the program.82
State programs are subject to limited federal oversight through the Secretary
of Interior Office of Surface Mining Reclamation and Enforcement (OSM).
That oversight includes regular and special (complaint driven) inspections
of mine sites, an annual evaluation of how the state program is performing,
and authority to issue cessation orders to address conditions that present an
imminent danger to the health or safety of the public or conditions presenting
significant, imminent environmental harm.83 If OSM identifies perceived
violations that do not present imminent danger, OSM issues a “10-day notice”
to the primacy state to address the condition.84 The state then has 10 days to
take “appropriate action” to correct the violation or show “good cause” why
action is not warranted (no violation, lack of jurisdiction, etc.).35 Unless harm
is imminent, or a state agency fails to take appropriate action to address a
mining-related condition, OSM cannot take independent enforcement action.

82 30U.S.C.§ 1253.

83 30US.C.§ 1271(a).
84 30 U.S.C.§ 1271(a).
85 30 U.S.C.§ 1271(b).
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§ 6.05. Federal Agency Efforts to Diminish State
Authority in Environmental Regulation.

[1] — Federal Mandates Under the Guise of Federalism —

the Clean Air Act Example.

As discussed above, the Clear Air Act was enacted in 1970 with the
purpose of establishing federal leadership in controlling air pollution
associated with urban areas that crosses state lines.3¢ One of the primary
means of achieving that goal is through the establishment by EPA of National
Ambient Air Quality Standards (NAAQS) for all “criteria” or “‘conventional”
air pollutants. At the time the statute was enacted, such pollutants were
deemed to be lead, ozone, nitrogen dioxide, carbon monoxide, sulfur dioxide
and particulates. Since then, the form of particulates that is subject to a
NAAQS has been refined (to encompass so-called “PM, .”), but the list of
conventional air pollutants has not been otherwise amended.

Nevertheless, as a part of its charge under other provisions in the Clear
Air Act, EPA has proceeded aggressively to develop regulatory programs
aimed at controlling emissions of all Greenhouse Gases (“GHGs”), and in the
case of electric generating units, carbon dioxide in particular. These efforts
reflect President Obama’s determination that climate change represents “an
urgent and growing threat to our national security.’87 EPA’s development of
these programs and its attempts to force their implementation through state
agencies have sorely tested the boundaries of cooperative federalism under
the Clean Air Act.

[a] — Regulation of Mix of Greenhouse Gases.
[i] — Massachusetts v. EPA.

EPA’s first such effort to impose regulations on GHG emissions began
with a challenge to EPA’s refusal to do so. In particular, Massachusetts v.
EPAS38 arose out of EPA’s rejection of a petition filed under Clean Air Act
Section 202(a)(1). That provision requires that EPA develop regulations to

86 See 42 U.S.C. § 7401(a), (b).
87 White House, National Security Strategy, February, 2015.
88 Massachusetts v. EPA, 549 U.S. 497 (2007).
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set standards on emissions from new motor vehicles as to any air pollutant
that EPA determines “causes or contributes to air pollution . . . reasonably .
. . anticipated to endanger public health or welfare.”8° For purposes of this
part of the Act addressing new vehicle emissions control, the statute defines
“air pollutant” to include “any air pollution agent . . . including any physical
[or] chemical . . . substance . . . emitted into . . . the ambient air.”90

Various private groups, as well as state and local governments, challenged
EPA’s refusal to grant their request that EPA develop regulations to control
vehicle emissions of carbon dioxide and three other GHGs, for reasons that
they considered to be invalid under the statutory scheme. In denying the
petitions, EPA argued that it had no authority to issue mandatory standards
intended to address global climate change, and even if it did, because of the
uncertainty of the science with respect to the causal link between GHGs
and the increase in global surface air temperatures, it would be unwise to
do so. EPA also observed that the Clean Air Act was designed to address
local air pollutants, rather than a substance “that is fairly consistent in its
concentration throughout the world’s atmosphere .91

In reversing the D.C. Circuit Court of Appeals and ordering that EPA
make an “endangerment finding” under CAA Section 202(a), the United
States Supreme Court (Stevens, J. writing for the majority) determined that the
policy issues and other political considerations cited by EPA in refusing the
petition could not override the plain statutory language. Addressing the issue
of standing, the Court held that even though an increase in GHG emissions
inflicts “widespread harm,” the doctrine of standing only requires that one
plaintiff demonstrate that the action complained of “injures him in a concrete
and personal way.” Further, in making that inquiry in a case involving a state
as a plaintiff, the Court observed that it has long recognized that “states are
not normal litigants for purposes of invoking federal jurisdiction.92

89 42US. § 7521)(1).

90 4 US.C.§7602(g).

91 Massachusetts, 549 U.S. at 512.
92 1d.at518.

217



§6.05 ENERGY & MINERAL LAW INSTITUTE

Citing Georgia v. Tennessee Copper Co.,%3 the Court found it to be
important that this was a suit by a state “for an injury to it in its capacity
of quasi-sovereign.” In that capacity any state has an interest “independent
of and behind the titles of its citizens, in all of the earth and air within its
domain.”%4

Nevertheless, the Court explained that when a state enters the Union,
it surrenders ‘“‘certain sovereign prerogatives,” including the right to force
emissions reductions in neighboring states, the right to negotiate treaties with
foreign nations, and “in some circumstances the exercise of its police powers
to reduce in-state motor vehicle emissions might well be pre-empted.”>
Those sovereign prerogatives “are now lodged in the federal government,”
and through the Clean Air Act “Congress has ordered EPA to protect
Massachusetts (among others) by prescribing [motor vehicle emissions]
standards. . . "9

In other words, under this sovereignty exchange, the states have a right
to expect effective, federally-driven regulation of air pollutant emissions
with interstate implications, and EPA would be failing in that mission if it
declined to follow the plain language of the statute by enacting rules limiting
emissions of harmful pollutants. Given the unchallenged assertions that global
warming causes sea levels to rise, and that these “rising seas have already
begun to swallow Massachusetts’ coastal land,” the Court had no difficulty
in finding that Massachusetts had established standing to bring the lawsuit.?7

[ii] —EPA Responses to Massachuseltts.
The Endangerment Finding and the Tailpipe Rule.
In response to Massachusetts,in 2009 EPA issued its determination that
GHG emissions from new motor vehicles contribute to elevated atmospheric
GHG concentrations, endangering public health and welfare by causing

93 Georgia v. Tennessee Copper Co., 206 US 230 (1907).
94 Massachusetts, 549 US at 518-519.

95 4. at519.

9 4.

97 14 at 522-523.
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global climate change (the “Endangerment Finding”).98 The agency noted
that GHG emissions from mobile sources in the United States exceed the
total GHG emissions of all other nations except China, India and Russia,
and comprise 23 percent of total U.S. GHG emissions.?? This, in turn, led
to the issuance of light-duty vehicle GHG emission standards and other
regulations designed to improve vehicle fuel efficiency and thereby reduce
aggregate GHG emissions from the transportation sector (the so-called
“Tailpipe Rule”). Those regulations, which took effect January 2, 2011, are
expected to result in approximately 960 million metric tons of reductions in
carbon dioxide equivalent emissions over the life of such vehicles produced
for model years 2012 through 2016.100

The Tailoring Rule.

As a result of the Endangerment Finding, EPA concluded that it was
required under the Clean Air Act to apply its stationary source permitting
requirements to all major sources with the potential to emit GHGs in excess
of specified statutory thresholds. In particular, under the New Source
Review program, EPA would be forced to require permitting of sources
with the potential to emit 100 tons per year or 250 tons per year of GHGs
(depending on the type of source), as such a source is typically subject to
the Act’s “Prevention of Significant Deterioration” (or PSD) requirements.
Since the amounts of GHGs emitted by various sources are typically orders
of magnitude greater than the emissions of other, conventional pollutants, this
would result in an “unprecedented expansion of EPA authority that [would]
have a profound effect on virtually every sector of the economy and touch
every household in the land . . . 101

98 74 Fed. Reg. 66496 (Dec. 15,2009). Specifically, EPA identified a mix of 6 GHGs that
would be regulated as a single air pollutant, with a source’s emissions measured in terms of
“carbon dioxide equivalent units” or “CO,e.” 74 Fed. Reg. at 66499.

99 74 Fed. Reg. at 66499. From a global perspective, GHG emissions from U.S. mobile
sources comprise approximately four percent of worldwide GHG emissions. /d.

100 75 Fed. Reg. 25324, 25328 (May 7, 2010).

101 73 Fed. Reg. 44420, 44355 (2008).
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Likewise, under EPA’s Title V operating permit program, all stationary
sources with the potential to emit GHGs in excess of 100 tons per year would
be required to obtain operating permits from delegated state agencies (or
EPA itself). This too would bring so many sources within coverage of the
program that state agencies could not be expected to have the resources to
competently administer such a permit program.102

In response, EPA issued the so-called “Tailoring Rule.” The Tailoring
Rule set New Source Review and Title V threshold limits for GHG emissions
different from those found in the Clean Air Act, on the basis that to do
otherwise would lead to “absurd results,” creating a regulatory program that
would impose impossible burdens on state agencies.!03

In general, the Tailoring Rule created a three-step, phased approach to
New Source Review and Title V permitting for GHGs:

(@ Step One: threshold for imposing BACT emissions controls for
GHGs, for sources that were already subject to PSD permitting
due to emissions of conventional pollutants, set at 75,000 tons per
year CO2e.

(b) Step Two: for new sources, threshold for triggering PSD
permitting set at 100,000 tons per year CO2e, and for modifications
of existing sources, at 75,000 tons per year CO2e, beginning on
July 1, 2011.

(c) Step Three: expressed intent to consider further reducing
threshold levels for permitting, and/or to consider promulgating
exemptions for PSD and Title V permitting for certain sources of
GHGs, after July 1,2013.104

Although these adjustments admittedly found no specific sanction in the
Clean Air Act, EPA believed they were appropriate because even if Congress
intended the New Source Review program to apply to GHG emission

102 73 Fed. Reg. at 44512.
103 75 Fed. Reg. 31514, 31516 (2010).
104 75 Fed. Reg. at 31516.
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sources, it could not have intended to impose statutory requirements that
are impossible to administer.!05

Utility Air Regulatory Group v. EPA.

In Utility Air Regulatory Group v. EPA (UARG),100 the Supreme Court
was presented with the somewhat odd circumstance of the regulated industry
petitioning the Court for relief from an EPA regulation that was intended to
moderate the adverse effects of its own regulations. Arguing that EPA had
no authority to simply dismiss the plain statutory language dealing with
emissions thresholds for permitting of stationary sources, industry plaintiffs
in UARG asked that the Court strike down the Tailoring Rule and require that
EPA go back to square one in considering whether limits on the emissions of
GHG:s from stationary sources were truly mandated by the Clean Air Act.107

By its ruling issued on June 23,2014, the Court agreed in large measure
with the plaintiffs. It rejected EPA’s premise that because it was required to
regulate GHG emissions from motor vehicles under CAA Section 202, it was
required to apply the same definition of “air pollutant” under the New Source
Review and Title V permit programs. Though the Court in Massachusetts had
upheld the application of the CAA’s “Act-wide” definition of “air pollutant”
to CAA Section 202, the Court held that its earlier decision in that case did
not prohibit EPA from applying a “narrower, context-appropriate” definition
of “air pollutant” when administering the Act’s “operative provisions.”108

Indeed, the Court observed that EPA has been applying different
definitions of that term under various parts of the CAA for years. In the
words of Justice Scalia writing for the majority, “[i]t takes some cheek for
EPA to insist that it cannot possibly give ‘air pollutant’ a reasonable, context-

105 75 Fed. Reg. at 31517.

106 Utility Air Regulatory Group v. EPA, 134 S. Ct. 2427 (2014).

107" See Coal. for Responsible Regulation, Inc. v. EPA, 684 F.3d 102, 146 (D.C. Cir. 2012).
State plaintiffs in UARG alternatively sought to have the statutory permitting thresholds for
stationary sources take effect immediately as to GHGs, because they believed this would
“result in astronomical costs and unleash chaos on permitting authorities,” forcing Congress
to act to rectify the situation. Coal. for Responsible Regulation, Inc., 684 F.3d at 146-147.
108 ARG, 134 S. Ct. at 2439.
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appropriate meaning in the PSD and Title V contexts when it has been doing
precisely that for decades.”109

As aresult, the Court rejected the rule’s “Step Two,” that was based upon
EPA’s decision to “rewrite” the statutory thresholds for PSD and Title V
permitting. As the Court explained, “[w]hen an agency claims to discover in
a long-extant statute an unheralded power to regulate ‘a significant portion of
the American economy, we typically greet its announcement with a measure
of skepticism.”110 Thus, UARG established that an agency “has no power to
‘tailor’ legislation to bureaucratic policy goals by rewriting unambiguous
statutory terms.’111

On the other hand, the Court in UARG upheld EPA’s “Step One”
approach to GHG stationary source permitting, affirming EPA’s authority
to impose BACT controls on so-called “anyway” sources (i.e., sources that
are independently subject to PSD permitting due to potential emissions of
criteria pollutants). This was a legitimate exercise of EPA’s authority because
the text of the Act’s definition of “best achievable control technology” or
“BACT” makes it clear that it is applicable to “each pollutant subject to
regulation under this chapter.”112

However, the ruling was a narrow one: in essence, the Court held
that nothing in the statute compels EPA to impose BACT limits on GHG
emissions at “anyway” sources, but nothing ‘“categorically prohibits” EPA
from doing so. In passing on this aspect of EPA’s regulations, the Court was
also careful to point out that it was not approving of any particular approach
to the BACT determination for such sources, and acknowledged that there
were “legitimate concerns” that EPA might try to apply BACT in such a way
as to regulate every aspect of a facility’s design and operation, in the name
of “energy efficiency.”113

109" 14, a 2440.

10 4. at 2444 (citing FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159
(2000)).

T g, at 2445,

U2 1q. at 2447,

113 74 at 2448-2449. On August 14,2015, EPA published a final rule amending its GHG
regulations to specify that only those sources that were already required to obtain permits
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[b] — Regulation of Carbon Dioxide Emissions
from Electric Generating Units.

Beyond the light-vehicle GHG emissions regulations and EPA’s
continuing efforts to implement a legally authorized strategy for applying
GHG emission thresholds to Title I (New Source Review) permitting of
stationary sources of all GHGs, EPA has also started the development of
standards of performance under CAA Section 111(b) and Section 111(d)
aimed at substantially limiting and reducing the emissions of one particular
GHG (carbon dioxide) from one particular industrial category: electric
generating units (EGUs). The purpose of these rules is to force states to
curtail the use of fossil fuels (especially coal) in the generation of electricity,
and to require the use of greater amounts of renewable energy. All of these
changes are being implemented as a part of President Obama’s “Climate
Action Plan,” which the EPA describes as, in part, adopting a “commonsense
approach to cut carbon pollution from power plants’114

[i] — New Source Performance Standards —
CAA § 111(b).

President Obama’s June 25,2013 Memorandum on Power Sector Carbon
Pollution Standards directed EPA to issue NSPS for the control of carbon
dioxide emissions under CA A section 111(b), to be applied to new, modified,
and reconstructed EGUs (constructed or modified after publication date of
proposal).!15 The proposed NSPS for new EGUs were published on January
8,2014, and the proposed NSPS for modified and reconstructed EGUs were
published on June 18,2014. The final version of all of these NSPS was issued
on August 3,2015.116

for emissions of conventional pollutants will be required to permit their GHG emissions.
__FR.____(Aug. 14,2015).

114 EpA Fact Sheet: Clean Power Plan and Carbon Pollution Standards (available at www2.
epa.gov/cleanpowerplan/fact-sheet-clean-power-plan) (“EPA Clean Power Fact Sheet”).
115 Available at www.whitehouse.gov/the-press-office/2013.

116 79 Fed. Reg. 1430 (January 8, 2014); 79 Fed. Reg. 34960 (June 18, 2014); ___ Fed.
Reg. _(August __, 2015).

_
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Under the rules, the emission limit for new fossil fuel-fired EGUs is
based on emissions reductions associated with a highly efficient supercritical
pulverized coal (SCPC) unit, with partial carbon capture and storage (CCS)
— a technology that has seen at best limited commercial application. The
limit has been set at 1,400 Ib CO,/MWh, which reflects the rate EPA believes
is achievable by such a plant that captures “about 20 percent” of its carbon
emissions.e (CCS).117 For modified plants, EPA decided not to impose a
NSPS unless the modification would result in an increase of hourly CO,
emissions at least 10 percent greater than the most recent five-year average
emission rate. For those that do trigger NSPS, the emission limit will be set
based upon the individual plant’s best historical performance since 2002.
For reconstructed plants with a heat input of more than 2,000 MMBtu/h,
the emission limit is 1,800 Ib CO,/MWh.!18

[ii] — Clean Power Plan — State Guidelines —
CAA § 111(d).

Pursuant to Clean Air Act Section 111(d), whenever EPA has promulgated
NSPS for an industrial category, it is generally required to also publish
guidelines for individual states to follow, in developing programs to limit
emissions from existing sources within that same category. That obligation
does not arise, however, whenever sources within that industry have already
been subject to emissions limits issued under Clean Air Act Section 112
(authorizing emission limitations on hazardous air pollutants).!1?

In 2012, EPA published emission standards for EGUs under CA A Section
112, imposing limits on emissions of mercury and other toxic air pollutants
(the so-called “Mercury and Air Toxics,” or “MATS” rule).120 Disregarding

17 Fed. Reg. __ (August _,2015).

118 Fed. Reg. __ (August _,2015).

19 45 us.c.7411(d).

120 77 Fed. Reg. 9363 (Feb. 16, 2012). On June 29,2015, the United States Supreme Court
vacated the MATS rule due to EPA’s admitted failure to consider the costs of compliance.
Michigan v. EPA, 129 S. Ct. 2699 (2015). The MATS rule was remanded to the D.C. Circuit
Court of Appeals, in order to require that EPA take some action to consider the costs of
compliance — be that through formal cost-benefit analysis or otherwise. Michigan, at 2702.
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those regulations, on June 18,2014 EPA published proposed ‘“Carbon Dioxide
Emission Guidelines for Existing Plants™ under Section 111(d) Section 111(d)
(a.k.a., the “Clean Power Plan”). In seeking to justify issuance of the Clean
Power Plan, EPA asserted (through a 104-page legal memorandum) that a
drafting error during the legislative process created an ambiguity as to how
Section 111(d) should be interpreted. Because the courts must defer to EPA
on any ambiguity in the statute or corresponding regulations, EPA believes
that its reasonable, good faith opinion that the MATS rule does not preclude
issuance of Section 111(d) guidelines for carbon dioxide limits at existing
plants is entitled to deference.2! The Clean Power Plan was published in
final form on August 3, 2015.122

The substance of the Clean Power Plan is unprecedented, both in
scope and in the ways that EPA plans to achieve its stated goal of reducing
nationwide carbon dioxide emissions from EGUs by 32 percent (compared
to 2005 levels) by 2030. To do so, EPA’s proposal include two main elements:
(1) state-specific emission rate-based carbon dioxide emission reduction
goals (based on the percentage of current coal-fired EGUs in each state),
and (2) Guidelines (“Building Blocks™) for the development, submission
and implementation of state plans, incorporating a mix of fuel-switching at
EGUs, improved power plant efficiency and increased use of renewable and
zero-emitting sources — all of which together will be deemed to satisfy the
Section 111(d) requirement that such sources meet limits based on the “best
system of emission reduction . . . adequately demonstrated” (or “BSER”).123

EPA’s Three Building Blocks to achieve BSER emission rates have been
summarized as follows:

(1) Reducing the carbon intensity of generation at individual
affected EGUs through heat rate improvements (improved coal-
fired EGU efficiency).

(2) Reducing emissions from the most carbon-intensive affected
EGUs in the amount that results from substituting generation at

121' 79 Fed. Reg. 34830, 34853 (June 18, 2014).
122 Fed.Reg.____ (August__,2015).
12379 Fed. Reg. at 34858-34859.
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those EGUs with generation from less carbon-intensive affected
EGUEs (i.e., switch from coal-fired to natural gas-fired EGUS).

(3) Reducing emissions from affected EGUs in the amount
that results from substituting generation at those EGUs with
expanded low- or zero-carbon dioxide generation (i.e., renewable
energy).124

Most significantly, these requirements encompass a number of steps
that will require states to fundamentally alter the regulation of their electric
supply systems, relying to a great extent on making changes to the types of
energy sources used (and as to EGUSs, the type of fuel used in those sources),
and encouraging (if not effectively requiring) the use of emissions trading
on a state-wide or regional basis.125 All of these measures go far beyond the
traditional tool of direct emissions limits on EGUs, that until now has been
EPA’s only method of reducing power plant emissions of various pollutants.

[iii] — Legal Challenges to the Clean Power
Plan.

Although early challenges to the proposed version of the rule were
dismissed as premature,!20 it is easy to see that there are several grounds
upon which EPA’s Clean Power Plan may be subject to legal challenge.
Whether any attempts to derail the regulation will have any practical effect
in the end is yet to be seen.12’

124" “Does EPA’s Clean Power Plan Proposal Violate the States’ Sovereign Rights,” Rivkin,
Grossman, DelLaquil, Engage, Volume 16, Issue 1, at 37 (The Federalist Society, February,
2015) (available at www.fed-soc.org) (“Engage”). In the final rule, EPA dropped a proposed
4th Building Block, which was based on efforts to improve demand-side energy efficiency.
125 See Fact Sheet, “Overview of the Clean Power Plan,” available at http:/www2.epa.gov/
cleanpowerplan/carbon-pollution-standards-new-modified-and-reconstructed-power-plants;
Application for Administrative Stay of Final Rule [Clean Power Plan], August 5, 2015, filed
by 16 States, available at www.ago.wv.gov/Documents.

126 §¢e Order on Petition for Review of an Order of the EPA, In Re: Murray Energy
Corporation, Petitioner, D.C. Cir., No. 14-1112, June 9, 2015.

127 For example, it is widely believed that the Supreme Court’s decision in Michigan
is unlikely to have a substantial effect on EGU plans to comply with the MATS rule, as
most utilities long ago made plans to incorporate necessary equipment to control mercury
and other emissions in order to comply with the challenged EPA regulations. As the D.C.
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To begin with, the regulation was proposed based upon a debatable
interpretation of the legislative history leading to the amendment of Clean
Air Act Section 111(d) in 1990 and the effect of certain legislative procedural
errors. In particular, EPA’s legal memorandum accompanying the proposal
suggested that such lack of clarity regarding the validity of a statutory
provision based upon alleged drafting errors somehow creates the type of
statutory ambiguity that an administrative agency such as EPA has special
expertise to resolve. That these types of arguments serve as the key bases
upon which such a significant rule was promulgated raises serious questions.

More significant, however, are the considerable questions that have
been posed regarding EPA’s authority to promulgate the Clean Power Plan
even assuming that Section 111(d) does not preclude it. Those questions
arise because Section 111(d) requires that states impose a “standard of
performance” on existing sources. A “standard of performance” is defined
as “a standard for emissions of air pollutants” that reflects the degree of
emissions limitation achievable through application of the “best system of
emission reduction . . . ’128 There is nothing in this statutory provisions that
authorizes EPA to require that states change the types of sources used for
power generation, or the types of EGUs that may be employed, or mandate
the use of emissions trading in order to achieve an overall national emissions
reductions goal as to one type of energy source.

One commentary on the proposed Clean Power Plan has described it as
“forc[ing] the states to carry out federal policy. It is a gun to the head of the
states: “Your sovereignty or your economy’ is EPA’s ultimate demand.”129
Former EPA General Counsel Roger Martella has written that . . . the [Clean
Power Plan] would forever redefine the system of cooperative federalism upon
which the nation’s environmental laws are built and challenge Constitutional
limits on the federal government’s ability to commandeer states to pursue

Circuit Court noted in In Re: Murray Energy Corporation, . . . prudent organizations and
individuals may alter their behavior (and thereby incur costs) based on what they think is
likely to come in the form of new regulations.” In Re: Murray Energy Corporation, at 9.
128 42 U.S.C. §§ 7411(d), 7411(a).

129 Engage, at 36.

227



§6.05 ENERGY & MINERAL LAW INSTITUTE

federal po]icies.”130 Harvard Law Professor Laurence H. Tribe, noting that
many states “will need to enact new legislation and develop completely new
regulatory schemes” to comply with it, described the Clean Power Plan (in
its proposed form) as raising “grave constitutional questions” as EPA seeks
to “commandeer state agencies in violation of core structural principles of
federalism and the Tenth Amendment.!3! Although various changes were
made to make the regulations more palatable to some states and more legally
defensible, nothing that EPA did in finalizing the plan was enough to erase
these concerns.132

[2] — Regulating at the Margins of the Clean Water Act:
EPA Enforcement of State Narrative Water Quality
Standards.

[a] — Implementation of West Virginia Narrative
Water Quality Standards.

WVDEP regulations include two “narrative” water quality standards
(the “Narrative Standards”) that are intended to protect the biological
health of streams against harm from unregulated pollutants, and against
harms that may not otherwise be prevented through compliance by sources
with applicable numeric standards for various parameters. Specifically, the
Narrative Standards specify that the following conditions are not allowed
in State waters:

130 Testimony of Roger Martella before Subcommittee on Clean Air and Nuclear Safety,
Committee on Environment and Public Works, United States Senate (presented on May 5,
2015).

131 Comments of Laurence H. Tribe and Peabody Energy Corporation, Docket ID No.
EPA-HQ-OAR-2013-0602; available at http://www.politico.com/story/2015/03/epa-power-
plant-rule-laurence-tribe-116258 . html.

132 on August 13,2015, after EPA declined to issue an Administrative Stay, a group of
15 states filed an emergency petition with the D.C. Circuit Court of Appeals, seeking a stay
of the Clean Power Plan while their (and others’) substantive legal challenges are heard.
Those states sought such relief because absent a stay, they will have to immediately “spend
significant and irrecoverable sovereign resources to begin preparing their State plans” as
required under the new federal regulations. Emergency Petition for Extraordinary Writ,
State of West Virginia, by Attorney General Patrick Morrisey, et al.,No. 15-277,D.C. Circuit
Court of Appeals (August 13, 2015), at 2.
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e Materials in concentrations which are harmful, hazardous, or
toxic to man, animal or aquatic life;

* Any other condition . . . which adversely alters the integrity
of the waters of the State . . .; no significant adverse impact to
the chemical, physical, hydrologic, or biological components of
aquatic ecosystems shall be allowed . . . 133

Until recently, the WVDEP did not have any written regulations or
policies specifically describing how it would determine whether a stream
complies with its Narrative Standards. However, for purposes of complying
with its obligations under Clean Water Act Section 303(d) (to report to EPA
those streams that do not meet water quality standards), the WVDEP has
informally used a tool known as the “West Virginia Stream Condition Index”
(or WVSCI). The WVSCI is an index of benthic macroinvertebrate metrics
that was developed for the purpose of assessing the biological health of West
Virginia streams. Based on an evaluation of the types and conditions of
macroinvertebrates (small aquatic insects) found within a designated stream
segment, the stream is given a WVSCI score which is used to determine
compliance with the biologic component of the Narrative Standards.!34

The WVDEP used the WVSCI for purposes of determining compliance
with the Narrative Standards for many years. A W VSCI score of 68 or higher
indicates that the narrative standard is satisfied; a score of 60.6 or below
indicates that the stream is “impaired.” The “gray zone” between 60.6 and
68 represents a precision estimate that takes into account sampling error. To
avoid misclassifying streams, any stream that falls within this “gray zone”
interval is considered to be in compliance.!35

133 W.Va.C.SR.§§ 47232 - 3.2.i (2014).

134 gee “Permitting Guidance for Surface Coal Mining Operations to Protect West
Virginia’s Narrative Water Quality Standards” (“WVDEP Guidance”), at 4, discussing A
Stream Condition Index for West Virginia Wadable Streams,March 28,2000 (Rev. July 21,
2000); available at http:/www.dep.wv.gov/W WE/watershed/bio_fish/Documents/W VSCI.
pdf.

135 WVDEP Division of Water and Waste Management, 2010 West Virginia Integrated
Water Quality Monitoring and Assessment Report (2010), at 14; available at http:/www.
dep.wv.gov/WWE/watershed/IR.
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[b] — EPA “Guidance” on Improving Oversight
of Appalachian Coal Mining Operations Under
the Clean Water Act.

On April 1,2010, EPA issued a draft guidance document indicating that
henceforth, in Appalachian coal mining states only, it was recommending the
use of a single indicator — stream conductivity (or “specific conductance”) —
to measure and regulate the adverse affects of coal mining-related discharges
on aquatic life. The primary basis for EPA’s draft guidance was a 2008
study by Mr. Gregory Pond and other scientists at EPA that had concluded
that the WVSCI was ineffective at detecting harm to macroinvertebrates in
Appalachian streams, because the WVSCI only identifies those organisms
to the “family” classification rather than the genus level.

As a comprehensive measure of all ionic strength, Pond suggested that
Appalachian streams were likely harmed by levels of conductivity at 500
microSiemens or more. EPA’s 2010 draft Guidance therefore suggested that
environmental agencies in Appalachian states place conductivity limits of
500 micro Siemens/cm on all coal mining NPDES permits, and to consider
placing limits as low as 300 microSiemens/cm.!36 As discussed below, based
on data compiled by the WVDEP on the levels of conductivity routinely
associated with coal mining operations, imposition of such standards would
make it virtually impossible to issue future permits, as the treatment that
would be necessary to achieve and maintain such levels at every surface
mining discharge point would be prohibitively expensive.!37

136 EPA, “Improving EPA’s Review of Appalachian Surface Coal Mining Operations
under the Clean Water Act, National Environmental Policy Act, and the Environmental
Justice Executive Order” (April 1, 2010) (on file with authors). This guidance was issued
in final form on July 21, 2011. It was upheld against an industry challenge based on EPA’s
representations that it had “no legal impact,” and the WVDEP and other state agencies
were “free to ignore it.” National Mining Association v. McCarthy, 758 F.3d 243, 253 (D.C.
Cir. 2014). The final guidance document was preceded by EPA’s release of “A Field-Based
Aquatic Life Benchmark for Conductivity in Appalachian Streams” (March 2011) (based,
in part, on the work of 16 members of EPA’s Science Advisory Board) (the “Benchmark™).
137 Through at least 2010, the WVDEP’s “stressor identification protocols” used in its Total
Maximum Daily Loads (TMDL) program, as approved by EPA, specified that conductivity
would not even be recognized as a “likely stressor” of aquatic life until it reached levels of
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[c] — W. Va. House of Delegates, Concurrent
Resolution No. 111.

Beginning at least with the 2008 Pond study and continuing throughout
2009, EPA routinely cited the need for consideration of conductivity levels in
evaluating WVDEP’s application of its Narrative Standards, and in reviewing
individual NPDES permits issued by the WVDEP for mining operations.
In response, in March 2010 the West Virginia Legislature approved House
Concurrent Resolution No. 111 (“HCR 1117). By it, among other things, the
Legislature resolved that: (i) any interpretation of the Narrative Standards
is the responsibility of the WVDEP, not other agencies; (ii) the requirement
of the Narrative Standards are satisfied when a stream “supports a balanced
aquatic community that is diverse in species”; and (iii) in interpreting
the Narrative Standards, the WVDEP must balance the protection of
the environment with the need to maintain and expand opportunities for
employment, agriculture and industry (as expressed in the statement of
legislative purpose set forth in the WVWPCA, at W. Va. Code § 22-11-2).138

HCR 111 was explicitly a federalism statement — affirming the State’s
role in implementing the Clean Water Act, and citing the federal statute itself.
In support of this, it explicitly encouraged the EPA to “change [its] current
interpretation of [the WVWPCA]” to reflect the sense of the Legislature as
expressed in the resolution.139

[d] — WVDEP Guidance on Narrative Water Quality
Standards Implementation.

In August 20, 2010, WVDEP released its “Permitting Guidance for
Surface Coal Mining Operations to Protect West Virginian’s Narrative Water
Quality Standards” (“Narrative Guidance”) along with a “Justification and
Background” document explaining the purpose, factual basis, and scientific

1075 to 1500 microSiemens/cm. WVDEP, “Permitting Guidance for Surface Coal Mining
Operations to Protect West Virginian’s Narrative Water Quality Standards” (August 20,
2010). EPA offered no explanation for this inconsistency.

138 HCR. 111 (2010 Regular Session); available at http://www.legis.state.wv.us.
139 14
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studies that were considered in developing it. Essentially, W VDEP’s Narrative
Guidance measures compliance with the Narrative Standards through a
combination of WVSCI scores, WET tests,!40 and “aquatic ecosystem
protection plans.”

WVDEP’s Justification Document demonstrated that, based on data
obtained by the agency over the years, there is no correlation between
conductivity scores and Narrative Standards impairment as measured by the
WVSCI. The WVDEP also rejected the assertion set forth in the Pond (2008)
study that a finding of a diminished number of certain mayflies, without
more, constituted a violation of the Narrative Standards.!41

[e] — Codification of Biologic Water Quality
Standard Implementation:
WVa. Code § 22-11-7b(f).

Building upon House Concurrent Resolution 111 and WVDEP’s Narrative
Guidance, in 2012 the West Virginia Legislature amended the West Virginia
Water Pollution Control Act by including a specific provision directing the
WVDEP to develop new legislative rules for assuring compliance with the
biologic component of the Narrative Standards. That provision (W.Va. Code
§ 22-11-7b(f)) requires that the agency develop a new protocol under which
a stream will be deemed to meet the biologic component of the Narrative
Standards if it:

(i) supports “a balanced aquatic community that is diverse in

species composition;”

(ii) “contains appropriate trophic levels of fish, in streams that have

flows sufficient to support fish populations;” and

(i) has an aquatic community that is composed of “benthic
invertebrate assemblages sufficient to perform the biologic
functions necessary to support fish communities within the

140 The referenced “WET” or “Whole Effluent Toxicity” tests measure the toxicity of water
to aquatic organisms by exposing test species to stream water and/or samples of discharge
water from a particular source.

141 WVDEP Narrative Guidance, at 6.
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assessed reach, or, if the assessed reach has insufficient flows to
support a fish community, in those downstream reaches where
fish are present.”142

As the WVDEP Secretary made clear in a letter to EPA, the WVDEP
has engaged West Virginia University in a project to “develop a more robust
protocol” for determining compliance with the Narrative Standards, in accord
with this legislative mandate.!43

[f] — EPA Usurpation of West Virginia’s Role
in Determining Impaired Streams.

In the meantime, in submitting its list of impaired streams for 2012 to
the EPA pursuant to Clean Water Act Section 303(d), the WVDEP declined
to apply the WVSCI, or any other measure, to evaluate whether there are
any new streams that were biologically impaired. In the WVDEP’s view,
enactment of the amendments to the WV WPCA prohibited the agency from
adding new biologically impaired streams to the 303(d) list, until the agency
had developed and obtained legislative approval of new rules for interpreting
and applying the Narrative Standards.144

In response, EPA rejected that portion of the WVDEP 303(d) list
that pertained to biologically impaired streams. According to EPA, “even
assuming that [the new legislation] as a matter of state law precludes WVDEP
from assessing state waters against West Virginia’s narrative water quality
criteria as applied to the aquatic life uses, [the new legislation] is a state law
that does not override federal requirements.”14> Although EPA indicated
that it would review any proposed new method of measuring compliance
with the Narrative Standards that might be developed, in the meantime EPA

142

143 April 6,2012 letter from W VDEP Secretary Randy Huffman to Jon Capacasa, Director,
EPA Region III Water Protection Division (on file with authors).

144" 50 WVDEP Division of Water and Waste Management, 2012 West Virginia Integrated
Water Quality Monitoring and Assessment Report (2012) (“2012 303(d) List Report™), at
15; available at http:/www.dep.wv.gov/W WE/watershed/IR.

145 March 25,2013 letter, from Jon Capacasa, Director, EPA Region III Water Protection
Division to WVDEP Secretary Randy Huffman (enclosure, at 14) (on file with authors).
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added 255 streams to West Virginia’s 303 (d) list for biological impairment,
based on EPA’s determination that these streams would have been listed had
WVDEP applied W VSClI scores. Further, EPA also stated that it believes the
“gray zone” that was recognized when the WVSCI was developed (and was
used with EPA’s implicit approval for many years) is “statistically unproven.”
Therefore EPA refused to follow the WVDEP’s former policy that established
ascore of 60.6 as the impairment threshold, and instead classified any stream
with a score below 68 as impaired.146

[g] — CWA Citizens Suits Based upon the EPA
Benchmark.

Based in large part on EPA’s actions in disapproving W VDEP’s Narrative
Standards implementation in favor of imposing a conductivity measure (as
proposed in the Benchmark Report and other EPA publications), and no
doubt encouraged by EPA’s refusal to allow WVDEP time to develop a new
protocol for assessing compliance with the Narrative Standards (as required
by WVa. Code § 22-11-7b(f)), several Clean Water Act citizen suits have
been filed against West Virginia coal companies on the theory that high
conductivity values in their discharges constitute violations of the federal
Clean Water Act. Given proof that such discharges caused or contributed
to stream conductivity values higher than recommended in the Benchmark
Report, these civil actions have imposed on the defendants the costs of treating
for a condition that was never made an express part of their NPDES permits
during the permitting process, in order to reduce the value of a parameter that
does not in itself constitute a pollutant. Thus, the federal oversight agency has
both displaced the WVDERP in its role as the evaluator of compliance with
the Narrative Standards (through EPA’s own interpretation and application
of the WVSCI) and provided a basis for third parties to sue companies that

146 14 at Enclosure 2 (“EPA’s List Development Process”); 2012 303(d) List Report, EPA
List Pages 1-9; EPA Gray List Pages 1-4. Since then, various environmental groups have
sued EPA for wrongly approving of TMDLs submitted by WVDEP (dating back to 2009)
for several watersheds that did not include TMDLs for “ionic stress” as to streams that were
listed as biologically impaired using the WVSCI. See Ohio Valley Envtl. Coalition, Inc. v.
McCarthy, Civil Action No. 3:15-cv-00271 (S.D. W. Va.; Complaint filed Jan. 7,2015).
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hold NPDES permits issued by the WVDEP, for failing to comply with EPA’s
new proposed compliance test (conductivity).!47

[3] — Expanding the Federal Role under the Surface Mining
Control and Reclamation Act of 1977.
[a] — Evolution of OSM Oversight Policies.

As summarized above, SMCRA is structured differently than other
federal environmental statutes that allow for the submission of state regulatory
programs intended to achieve minimum federal environmental protection
goals. Under SMCRA, once a state agency has been approved as the sole
issuer of coal mining permits and primary regulatory authority over mining
operations within its borders (known as “primacy”), the federal statute
and regulations “drop out” of the picture — meaning they have no direct
application to coal mine operators.!48

Moreover, SMCRA encourages states to achieve primacy. According
to the Act, it is the states, not the federal government, that are to “develop
and implement a program to achieve the purposes of this chapter.”149 To
make this point absolutely clear, SMCRA provides explicitly that when
states regulate, they do so exclusively,!50 and when the federal government
regulates, it does so exclusively.

Likewise, the federal Office of Surface Mining Reclamation and
Enforcement (OSM) within the Department of Interior has only limited
oversight authority with respect to the activities of an approved state
regulatory authority (SRA) under SMCRA, and limited involvement in direct
inspection and enforcement carried out under a state’s SMCR A program. In

147 The most recent decision granting judgment against a coal company defendant on these
grounds is Ohio Valley Envtl. Coalition v. Fola Coal Co.,LLC, No.2:13-cv-21588 (S.D. W.Va.
August 12,2015). Other cases proceeding on the same grounds include Ohio Valley Envtl.
Coalition v. Elk Run Coal Co., No. 3:12-cv-0785 (S.D. W. Va. June 4, 2014) (order finding
that defendants have caused or materially contributed to violation of Narrative Standards
in the form of high conductivity) and West Virginia Highlands Conservancy v. Pocahontas
Land Corp., No. 3:14-cv-11333 (S.D. W. Va.) (pending).

148 Bragg v. W. Va. Coal Ass’n. 248 F.3d 275, 289 (4th Cir. 2001).

149 14 citing 30 U.S.C. § 1202(g).

150 30 U.S.C. § 1203a).
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particular, SMCRA allows OSM to conduct oversight inspections at “surface
coal mining and reclamation operations” based upon either citizen complaints
identifying alleged violations of the state program, or on a random basis, to
evaluate state implementation of its program (which inspections should be
made jointly with the SRA, upon request).!5! There is no provision in SMCRA
or OSM regulations that describes the review of SRA permit files as a form
of authorized oversight, separate and apart from inspections of mine sites.

[i] — The Mettiki “E Mine’’ Decision.

Consistent with this limited and ordered oversight prescribed by
SMCRA, on October 21,2005, Assistant Interior Secretary Rebecca Watson
issued a letter overturning a “Ten Day Notice™ that had been issued by OSM’s
Charleston Field Office to the West Virginia Department of Environmental
Protection (WVDEP) pertaining to the WVDEP’s decision to issue a
mining permit to Mettiki Coal Company for its proposed “E Mine.’152 As
noted in that decision, once a permit has been issued, administrative and
judicial appeals of permit decisions “[in a primacy state] are matters of
state jurisdiction in which the Secretary plays no role.”133 Therefore, OSM
had no jurisdiction in its oversight role to entertain a citizen’s complaint
based upon a challenge to an administrative appeal board’s affirmance of
the state-issued permit (a decision that could have been appealed to a state
circuit court). In the words of Assistant Secretary Watson, to find otherwise
“would conflict with the federalism established under [SMCRA] by allowing
OSM to commandeer the state permit review and appeal process . .. ”154

5130 US.C. § 1267(h)(1); 30 US.C. § 1271(a)(1); 30 C.ER. § 842.11(a).

152" Ot 21,2005 letter, Interior Dept. Assistant Secretary Rebecca W. Watson to attorney
Joseph M. Lovett, Appalachian Center for the Economy and the Environment (on file with
author) (“Watson Letter”).

153 1d., citing In re: Permanent Surface Mining Regulations Lit., 653 F.2d 514, 519 (D.C.
Cir. 1981).

154 Watson Letter at 3.
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[ii] — INE-35 and Other OSM Permit Review
Activities.

Soon after his appointment early in President Obama’s first term, OSM
Director Joseph Pizarchik issued a Memorandum to all OSM Regional
Directors, notifying them that henceforth OSM policy would be to “reject
the rationale set forth in the Mettiki [E Mine] decision.”155 Instead, OSM
will apply its oversight authority to “all types of violations, including . .
violations of permitting requirements” found in state programs.!15¢ No
further explanation for this change in policy was provided, other than that
“the Solicitor’s Office has . . . determined that this analysis represents a better
reading of SMCRA . .. 157

About two months later, OSM issued a new policy directive, No. INE-35,
governing “Ten-Day Notices.” In it, OSM set forth detailed procedures for
issuance of Ten-Day Notices (“TDNs”) to SRAs, evaluation of responses to
TDNs, and actions that should be taken when a SRA does not take appropriate
action to address a TDN and fails to show good cause for not doing so.158 INE-
35 also specifically authorized the issuance of TDNs for “permit defects,”
and defined that term broadly, to encompass “any procedural or substantive
deficiency in a permit-related action taken by a [SRA] (including permit
issuance, permit revision, permit renewal, or transfer, assignment or sale of
permit rights).”159 At least one primacy state complained that this directive
“eviscerate[d] the concept of state primacy in relation to SMCRA . . . 160

Since the issuance of INE-35, OSM has engaged in a number of permit-
related oversight actions. One such effort is an ongoing, detailed review of
various aspects of the WVDEP permitting system being conducted by a
joint federal-state task force in order to prepare a response to a petition for

155 November 15,2010 letter, OSM Director Pizarchik to Regional Directors (on file with
author).

156 j4.at 1 (emphasis in original).

157 pg.at 1.

158 INE-35,January 31,2011 (“INE 35”); available at www.osmre.gov/Irg/directives.shtm.
159 44 ar 3.

160 April 28, 2011 letter, Kenneth T. Cuccinelli, Attorney General, Commonwealth of
Virginia, to OSM Director Pizarchik (on file with author).
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federal takeover of the WVDEP mine regulatory program that was filed on
June 23, 2013.161

[b] — OSM Oversight of Clean Water Act Issues.
[i] — OSM Position on Oversight Authority
over Water Discharges.

Consistent with federal law, WVDEP mining regulations specify that
discharges from a mine site cannot cause a violation of effluent limits set
forth in a NPDES permit or cause a violation of state water quality standards
that apply to the receiving streams for such discharges.!02 At the same time,
SMCRA recognizes that the Clean Water Act and delegated state programs
under that statute are the primary means of ensuring against pollution of
surface waters. Accordingly, Congress specified that no provision in SMCRA
may be interpreted or applied as superseding or modifying any Clean Water
Act requirement or any state law enacted thereunder.163 As explained below,
it is OSM’s current position that because of the cross-reference to NPDES
permits and water quality standards in WVDEP mining regulations, it is
forced to interpret the requirements of both those regulations and WVDEP’s
water pollution control regulations in order to determine whether the WVDEP
is adequately implementing its approved SMCRA program.

[ii] — Citizen Complaints Regarding Selenium
Discharges.

In December, 2012, representatives of several non-governmental
organizations filed complaints with the WVDEP under its mining program,
claiming that five active mines were in violation of WVa. C.S.R. § 38-2-14.5
because those mines were discharging selenium at levels in excess of water
quality standards.!®4 These citizen representatives asked that WVDEP

161 See “OSM Analysis and Determination of the June 2013 West Virginia 733 Petition,”
available at www.arcc.osmre.gov.

162 W.Va.C.SR. §382-14.5¢.

163 30 US.C. § 1292)(3).

164 500 733 Petition,” available at www.arcc.osmre.gov. The complainants also raised
concerns about a sixth mine, at which mining had been mostly completed but the bond
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inspect the mines, and that they be allowed to accompany the WVDEP
inspection teams.

After initially indicating that inspections would be allowed, the WVDEP
declined to entertain the citizen complaints once it became clear that the
corresponding NPDES permits for the five mines in question did not have
selenium effluent limits. Since the mines were not subject to selenium limits,
and water quality standards are not self-implementing (e.g., they must be
translated to permit-specific limits to be enforced), the W VDEP determined
that it did not have “reason to believe” that there were ongoing violations of
any mining regulation.!6 In response, OSM’s Charleston Field Office found
that the actions of the WVDEP under the West Virginia Water Pollution
Control Act06 (WV WPCA) requiring the companies to evaluate their
discharges and potentially apply to amend their NPDES permits to include
selenium limits, constituted “appropriate action” under SMCRA to cause
any mining-related violations to be addressed.167

At the same time, the OSM July 2, 2013 Letter conditioned its
determination of “appropriate action” on “WVDEP following through on
its [WV WPCA Orders] in a timely fashion.” In addition, OSM questioned
WVDEP’s position on application of the West Virginia permit shield statute,
rejected the notion that the complaints could not be recognized because the

was forfeited and the permit had been revoked. OSM found that WVDEP’s response to the
citizens’ complaint as to that site was inappropriate for reasons related to the regulations
pertaining to reclamation of forfeiture sites. July 23, 2013 letter, OSM Charleston Field
Office Director Roger Calhoun to WVDEP Division of Mining and Reclamation Director
Thomas L. Clarke, re: Forfeited Keenan Trucking site (“OSM Keenan Trucking Letter”)
(on file with author).

165 April 22,2013 letter, WVDEP Division of Mining and Reclamation Director Thomas
L. Clarke to OSM Charleston Field Office Director Roger Calhoun (“Clarke April 22,2013
Letter”) (on file with author). Director Clarke also noted that this result was made more
certain by the recent passage of W. Va. Code § 22-11-6, which provides a “permit shield”
for NPDES permittees against allegations of water quality standard violations when those
standards have not been expressed in an NPDES permit.

166 W, Va. Code § 22-11-1, et seq.

167 July 2,2013 letter, OSM Charleston Field Office Director Roger Calhoun to WVDEP
Division of Mining and Reclamation Director Thomas L. Clarke (“OSM July 2,2013 Letter”)
(on file with author).
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sampling that had been done was not sufficient to actually determine a water
quality standard violation, and rejected the WVDEP’s position that it was
entitled to substantial deference because OSM has no authority to interpret
the Clean Water Act or the WV WPCA 168

Recognizing this as a serious challenge to its authority under both the
WV WPCA and its approved SMCRA program, WVDEP took the unusual
step of informally appealing OSM’s “appropriate action” determination on
the five citizen complaints, to the Regional Director of OSM’s Appalachian
Region.1%9 In addition to asserting that conditions that do not violation clean
water laws cannot constitute violations of the mining laws, the WVDEP
reasserted that the citizen complainants should have been required to seek
redress through approved state administrative appeal channels rather than
using the OSM citizen complaint mechanism. Perhaps in recognition of the
difficulty of addressing these issues, OSM has yet to issue a decision on this
appeal.

§ 6.06. Conclusion.

In dissenting from the Court’s decision in Sebelius, Supreme Court
Justices Scalia, Kennedy, Thomas and Alito commented on the nature of
federalism today:

The principal practical obstacle that prevents Congress from
using the tax-and-spend power to assume all the general-welfare
responsibilities traditionally exercised by the States is the sheer
impossibility of managing a Federal Government large enough
to administer such a system. That obstacle can be overcome by

168 osm July 2, 2013 letter at 3-4. Significantly, OSM also noted that the duties of the
WVDEP NPDES permit reviewers were so intertwined with the WVDEP staff responsible
for preparing “cumulative hydrologic impact” analyses under the mining program that OSM
had “fund[ed] some of West Virginia’s NPDES employees under SMCRA.” In OSM’s view,
this funding confirmed that OSM “must consider [WV WPCA] compliance as it relates to
our SMCRA oversight responsibilities.” Id.

169 July 15, 2013 letter and July 24, 2013 letter, WVDEP Division of Mining and
Reclamation Director Thomas L. Clarke to OSM Regional Office Director Thomas Shope
(“Shope Letters”) (on file with author).

240



COOPERATIVE FEDERALISM AND ENVIRONMENTAL LAWS: §6.06

granting funds to the States, allowing them to administer the
program. That is fair and constitutional enough when the States
freely agree to have their powers employed and their employees
enlisted in the federal scheme. But it is a blatant violation of the
constitutional structure when the States have no choice.!70

As has become evident in the continuing evolution of the federal
government’s implementation policy for environmental statutes, in most cases
the states truly “have no choice,” both as to the question of what precisely
should be the goal of any particular regulatory program, and as to the manner
in which private activity will be regulated. Administrative petitions for relief
are rarely granted, and judicial challenges of apparent federal overreach are
more often than not effectively decided through delayed resolutions that
force the states and regulated community to comply with a regulation they
view as illegal, lest they face severe sanctions for failing to toe the line in the
meantime. Hence, in small, day-to-day decisions and through large policy
announcements, federal bureaucrats impose their will both on the state
agencies administering these delegated programs, and on large segments of
the business community that are forced to maneuver through the maze of
federal and state requirements. It is difficult to imagine a federalism that is
less “cooperative.”

170 Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. at 2695 (Justices Scalia, Kennedy,
Thomas and Alito, dissenting).
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In a decision published on December 15, 2009, after extensive briefing
and a three-day evidentiary hearing in the case of Minard Run Oil Co. and
Pennsylvania Oil and Gas Association v. U.S. Forest Service (Minard Run
II)2 federal district court Judge Sean McLaughlin stopped the U.S Forest

2 See Minard Run Oil Co. v. U.S. Forest Service, No. 09-125,2009 WL 4937785 (W.D.
Pa.Dec. 15,2009) (Minard Run II).In April 2010 the Pennsylvania Oil and Gas Association
(POGAM) merged with the Independent Oil and Gas Association of Pennsylvania to form
the Pennsylvania Independent Oil and Gas Association (PIOGA). Hereafter, for accuracy, the
industry plaintiff trade association will be referred to as PIOGA for events occurring after
April 2010 and POGAM for events occurring before that date. Warren County, Pennsylvania
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Service (Forest Service) and the U. S. Department of Justice (DOJ) from
further implementation of an illegal settlement agreement with the Sierra Club
and two other anti-development activist organizations. The settlement was
designed to effectively seize and wrest control of 483,000 acres of privately
owned mineral estates from their rightful owners. The agreement’s immediate
purposes were to obstruct and prevent oil and gas drilling on the Allegheny
National Forest (ANF) and to aid the Forest Service in implementing de
Jacto oil and gas drilling bans on private oil and gas estates throughout the
National Forest System. On appeal to the United States Third Circuit Court
of Appeals the district court decision was upheld on September 26, 2011
(Minard Run III).3

The Minard Run I and I1I decisions represented an “unqualified” defeat
for the Forest Service# in a war that was initiated by it on the ANF beginning
in 2006. While a truce of sorts is now in place on the ANF it is by no means
a settled peace. Regrettably, the war, which has been waged for eight years,
continues. Its intensity has changed and Forest Service objectives may have
been reevaluated but, notwithstanding its judicial defeats, the Forest Service’s
overt and covert efforts to impose federal control and de facto drilling bans
over reserved and outstanding private mineral estates on the ANF and across
the National Forest system persist.

and the Allegheny Forest Alliance (AFA), a regional economic development organization
comprised of 7 school districts, 33 municipalities and numerous businesses, participated as
co-plaintiffs in Minard Run II until dismissed for lack of standing.

3 See Minard Run Oil Co. v. U.S. Forest Service, 670 F.3d 236 (3rd Cir. 2011) (Minard
Run III).

4 See Thorpe, Minard Run Oil Co. v. United States Forest Service, 36 Harv. Envt. L.
Rev.567,579 (2012). The Law Review article author characterized the defeat as unqualified.
Additionally and notably, in April 2014 the Department of Justice awarded PIOGA $530,000
in attorney fees and expenses under the Equal Access to Justice Act,28 U.S.C. § 2412 (d) (1)
(A) et. seq. (EAJA). The EAJA authorizes recovery of attorney fees by an aggrieved party in
the absence of a showing by the government that its position in litigation was substantially
justified. Also see Note 110 infra.
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[1] — Purpose of the Chapter.

This chapter explains the Minard Run I1 litigation and discusses important
milestones in the history of the ANF legal engagements with private mineral
owners. Its purpose is to cast light on how a federal agency abused its powers
and for legal practitioners and other readers to gain a better appreciation and
understanding of what occurred and the threat it and similar undertakings
pose to the rule of law. Hopefully, with the advantage of hindsight and the
experience that eight years of legal contest provide, future disputes can be
avoided. However, what should not be lost in the academic discourse is an
appreciation for the real battle that has been waged around this litigation.

That battle is about people, their private property, their communities,
and their livelihoods. Easily, well over 1,500 workers from northwest
Pennsylvania and southern New York derive a living, as they have for almost
150 years, through the companies and individuals that produce oil and gas
on the private mineral estates underlying the ANF.S Qil and gas business
owners, their workers, and supporting businesses want to protect century-
old property rights, their jobs, their families, and their communities from
the forces that would destroy them. At the same time the opponents of the
industry, active both inside and outside the Forest Service, would doubtless
take little pause in bringing about their destruction.®

5 Of the 483,000 acres of privately owned oil, gas, and mineral (“OGM?”) estates in the
ANF, roughly 60 percent of the acreage, or an estimated 290,000 acres, is currently owned
and controlled by five (5) companies. The remaining private acreage is controlled by 80 or so
smaller companies and family or individually operated businesses. The 513,000-acre ANF is
divided for Forest Service administrative purposes into two Ranger Districts — Marienville
and Bradford — of roughly equal size.

6 Theissuesin the litigation center on land use preferences and principles of federalism.
Decidedly, the case did not focus on environmental concerns. Judge McLaughlin at Finding
of Fact No. 65 in his Minard Run II decision noted: “The Forest Service concedes that . . .the
cooperative interaction approach of Minard Run I adequately protected the environmental
interests of the Forest Service (emphasis added). Additionally, of the 2,126 miles of mapped
streams within the ANF proclamation boundary, an area of 720,000 acres, fully 72 percent
are rated as high quality or exceptional value for water quality. Moreover, the Forest Service
in 2007 characterized the water quality in the ANF as “among the highest in the state.”
Further, the Forest Service estimated in the 2007 ANF Land and Resource Management
Plan (“2007 ANF Forest Plan) . . . that oil and gas clearing (including associated oil and
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No one should applaud or take comfort in what the Forest Service, the
Department of Justice (DOJ), and the anti-development activists have done.
The Forest Service and the DOJ engaged in illegal activity. In concert with
environmental activists they trampled due process rights and attempted
to extinguish vested and valuable private property rights protected under
state law. Moreover, these unlawful actions were knowingly and callously
perpetrated when the people and businesses in the ANF region could least
afford it. It came when our nation and the northwest Pennsylvania region
were caught in the grip of the most severe impacts of the worst economic
recession since the Great Depression. Besides the human toll in disrupted
lives and businesses, easily tens of millions of dollars in economic benefit

gas access roads) currently occupy 1.4% of the ANF land base.” That percentage amounts to
approximately 7,000 acres of converted land from a 513,000-acre land base. These facts can
be verified at the Final Environmental Impact Statement (FEIS) for the 2007 ANF Forest
Plan at pages 3-26 to 3-28 and at page 3-163. This small amount of surface disturbance
resulted from over 150 years of commercial oil and gas development that has occurred on
the lands that comprise the ANF. During this time tens of thousands of oil and gas wells have
been drilled with an estimated 12,000 wells currently in production on the ANF. Similarly,
the Pennsylvania Department of Conservation and Natural Resources (DCNR) Shale Gas
Monitoring Report of April 2014, reported that after five years of intensive unconventional
shale development only 1,486 acres of the 673,000 acres currently available for such
development on Pennsylvania’s state forest lands has been converted from prior uses or
condition to facilitate gas development. This amounts to approximately half of one percent
of the total acreage currently available for development. The DCNR report also noted in its
section on water monitoring that “initial water monitoring results have not identified any
significant impacts due to shale development.” In November 2014, the US Forest released its
five-year Monitoring and Evaluation Report for the ANF for the period from 2008 through
2013. It focuses on oil and gas development during that period. The 2014 ANF Monitoring
Report concludes that “The majority of streams on the ANF are meeting state water quality
standards. Impairments are most frequently related to acid deposition or acidity from natural
sources.” Of particular note is the Clarion University study undertaken to compare the results
of oil and gas development on benthic macroinvertebrate communities in a high development
watershed as compared to a very low to no-development watershed. The study reviewed
detailed data from a 2010 survey as well as results of studies conducted in the early 1980s,
1990s, and 2008. The report concluded that these macroinvertebrate studies “ . . . did not
detect a negative impact to water quality from this development” (emphasis added).
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were delayed or lost entirely because of the Forest Service’s actions,’” not to
mention the approximately $4,000,000 to date that was expended in litigation
costs by oil and gas producers.8

[2] — The Pursuit of Federal Supremacy and Agency
Control.

Oddly, the identity and motives of at least some of the United States
government’s intellectual perpetrators, perhaps even the key players in this
engagement, are revealed in an unlikely place — namely, in supplements to a
series of annual Congressional budget requests. The first mention of the ANF
situation occurs in the supplement titled “2010 Explanatory Notes Office of
the General Counsel” (hereafter “Notes”) prepared by the U.S. Department
of Agriculture (USDA) Office of General Counsel (OGC). The Notes are
penned in the summer or fall of the calendar year, which precedes the next
federal fiscal year for which the budget is being requested. For example, the
Notes or explanatory supplement for the 2010 budget year, which begins
in July 2009, would be penned in the late summer or fall of 2008 and they
would describe the activities of the preceding fiscal year (i.e., July 2007 to
July 2008) in justification of the budget request. In the section of the 2010
Notes describing the activities of their lawyers in the Eastern Region Office
in Milwaukee — the lawyers that advise the Forest Service’s ANF and
Regional (Region 9) officials — the OGC stated:

7 In the March 2009 Warren County Chamber of Business and Industry “Chamber
Corner” newsletter, an article was published titled “Economic impact Oil and Gas production
on the Allegheny National Forest.” It was authored by the Chamber president and addressed
the moratorium and what he termed the “seizure of production” and it explained many of
the negative economic impacts of the ban. Additionally, Findings of Fact Nos. 66 thru No.
111 of the Minard Run II decision describe, in detail, the damaging and severe economic
consequences of the drilling ban. Supra note 2 at pages 22-30 of the decision.

8 Forty-Seven (47) companies by way of individual company contributions as well as
the PIOGA organization itself, which is comprised of over 900 member companies and
individuals, have financed the legal fees and expenses associated with the Minard Run
litigation. The $4,000,000 figure represents the total of actual and estimated fees and expenses
incurred in all seven of the Minard Run cases by energy companies.
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In addition, Eastern Region attorneys advised and assisted the
Forest Service with significant decisions involving the granting or
denying of permits to drill for oil and gas on National Forest System
Lands. For example, in Durhing et al. v. USFS OGC attorneys are
defending a challenge to the Forest Service authority to regulate oil
and gas activities on national forest lands in Pennsylvania which has
the potential to result in a landmark ruling in the area of Federal
Supremacy and agency authority under the Property Clause of the
Constitution. (emphasis added)?

This heralding remark was followed a year later by the 2011 “Explanatory
Notes” and after which all seven of what would become the set of ANF cases
had been filed!© with:

Oil and Gas and Energy Issues. In FY 2009, Eastern Region attorneys
continued to advise and assist the Forest Service with significant
decisions involving the ownership of oil, gas, and mineral estates. In
Pennsylvania Oil and Gas Assoc. et al. v. Forest Service. PAPCO
v. US Forest Service. Minard Run v. Forest Service, Duhring
Resource. Co. v. US Forest Service and FSEEE v. Forest Service,
OGC attorneys are assisting in defending a challenge to the Forest
Service authority to regulate oil and gas activities on national forest
lands in Pennsylvania which has the potential to result in a landmark
ruling in the area of Federal Supremacy and agency authority under
the Property Clause of the Constitution.!!

A year later, and after the 2009 Minard Run II decision was reported, the
2012 “Explanatory Notes” under what is now the National Office activities
section of the Note report:

The Litigation Division also assisted DOJ in preparing an
interlocutory appeal to the Third Circuit in Minard Run Oil Co.

9 On file with author.
10 See Note 107 infra for identification and citation to all seven of the related cases.
1T On file with author.
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v. USFS. The issue on interlocutory appeal is whether the Forest
Service, in order to protect surface resources in the National Forest
System, has the authority to delay approval of drilling proposals
submitted by owners of subsurface mineral rights until after the
Service has conducted environmental analysis under the NEPA.
Holders of private oil, gas, and mineral rights on the Allegheny
National Forest persuaded a district court judge in Pennsylvania
to enter a preliminary injunction requiring the Service, without
preparing any environmental analysis, to issue Notices to Proceed.
Briefing before the Third Circuit is complete and oral argument is
scheduled.12

It is readily apparent from the three quoted passages that OGC attorneys
at the USDA Regional and National offices had assigned both great promise
and significance to the ANF cases. It is also clear that whoever authored
or approved the passages was quite disappointed with the Minard Run Il
decision, as evidenced by the offhanded manner in which the author referred
to Judge McLaughlin and the mischaracterization of what the Judge directed.

For example, the OGC statement asserting that the injunction required
the Forest Service to issue notices to proceed “without preparing any
environmental analysis” is simply false. To this day, throughout the pendency
of the litigation, and since at least 1980 under the Minard Run I construct
and in accordance with standard ANF procedure, an environmental analysis
and review is conducted for every drilling proposal before surface disturbing
activities commence and notice to proceed letters are completed. Judge
McLaughlin did nothing to prevent the USFS from conducting legitimate
environmental analysis. What he did do was to prevent the Forest Service
and the anti-development activists from proceeding with their plan to use
National Environmental Policy Act (NEPA) processes as the means and
pretext for stopping and then strangling oil and gas drilling on the ANF.

The description of Regional Office activity in the 2012 Note, like those
of 2010 and 2011, parade the potential for a landmark ruling in the area

12 On file with author.
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of federal supremacy and agency authority. It would not be until the 2013
Notes and after the circuit court’s Minard Run III decision was published
that the promise of landmark rulings is dropped from the narrative. By the
time of the 2014 Notes mention of the ANF cases has been omitted from the
National Litigation section of the Notes and is found only in the Regional
Office section. There the Minard Run case alone is referenced as simply one
of a few cases in the Region where the OGC is assisting DOJ in defending
oil and gas leasing issues.!3

To those in the least bit conversant in the law and facts involved in the
ANF litigation, statements about landmark rulings and challenges to authority
should be at once recognized as both misleading and presumptuous. They
mislead a reader, not to mention a client, into thinking that a complete change
in Forest Service policy and the application of new binding rules was not
taking place; that the law supported the government’s positions; and that the
OGC role in the ANF controversy was comprised of only being asked to
help rescue the Forest Service from unfounded challenges to its established
authority.!4 These impressions, like the OGC’s mischaracterization of Judge

13 Additional insights into the possible identity and motives of the intellectual perpetrators
of the supremacy and regulatory control initiatives were provided in the Spring/Fall 2011
Issue of Forest History Today (published in December 2011) which was a special issue
honoring the 100 year anniversary of the Weeks Act. At page 70 an article under the title
“Implementing the Weeks Act — a Lawyer’s Perspective” discusses, among other things,
private rights on Weeks Act lands and the circuit court decision in Minard Run I1I. What
is striking about this article are its uninformed and misleading representations of what led
to the Minard Run litigation. The author, an attorney identified as a retired special counsel
for real property for the U.S. Department of Agriculture, mischaracterized the case arising
as a result of “inevitable conflict with the Forest Service” and demonized mineral owners
by portraying them as asserting an “uninhibited right to build roads and place drilling pads
wherever they please, notwithstanding conflicts with wildlife habitats and waterways....”
This description of the case strongly suggests some special involvement in it.

14 The 1990 Forest Service Manual (FSM) — unchanged to this day — states that
“Secretary’s rules and regulations do not apply to the administration of outstanding rights.”
FSM § 2832(2) (emphasis added). With regard to reserved rights the FSM states that they are
managed in accordance with “applicable Secretary’s rules and regulations as stated in the
deed.” FSM § 2831 (emphasis added). Moreover, the National Forest Reservation Commission
(NFRC) meeting minutes from the 1920s and 1930s are replete with unambiguous references
to the Secretary’s rules and regulations not applying to mineral estates outstanding in third
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McLaughlin’s ruling, stray very, very far from the truth. It appears that the
OGC was fully invested from the outset in the initiatives to establish federal
control and quite possibly led and continues to lead the agency’s efforts.

[3] — The Nature of the Dispute: Territorial Aggression.

Wars typically start when an aggressor invades territorial possessions of
others. And so it is here. Without troop movements or weapons, the United
States government invaded, and continues to invade, private property of its
citizens located in the ANF region.1>

The lands that comprise the ANF and other eastern national forests were
once privately owned. In 1911, Congress passed the Weeks Act (primarily
codified at 16 U.S.C §§ 511-531 (“Weeks Act”)), thereby allowing the federal
government to buy land in the eastern United States for the establishment
of National Forests.!0 The ANF was established in September 1923 under
the Weeks Act.!”

To address constitutional concerns, along with concerns about productive
mineral lands lying fallow if acquired by the federal government, Section 9
of the Weeks Act provides:

That such acquisition may in any case be conditioned upon the
exception and reservation to the owner from whom title passes to
the United States of the minerals and of the merchantable timber,
or either or any part of them within or upon such lands at the date
of the conveyance, but in every case such exception and reservation
and the time within which the cutting and removal of such timber
and the mining and removal of such minerals shall be done shall be
expressed in the written instrument of conveyance, and thereafter
the mining, cutting, and removal of the minerals and timber so

parties. The NFRC was responsible for final approval of all Weeks Act acquisitions from
the passage of the Act in 1911 until disestablishment of the NFRC in 1976.

15 See the discussion below under the headings: “The National Rulemaking Front after
Minard Run I1,” and “The Administrative Front after Minard Run I11.”

16 DEIS, preface, ix (AR0012092).
17" ROD-5 (AR0012805); DEIS, Preface, ix (AR0012092).

252



FEDERAL LAND AND PRIVATE MINERAL ESTATES §7.01

excepted and reserved shall be done only under and in obedience
to the rules and regulations so expressed.!8

As aresult of the above provision and the federal government’s desire to
acquire large amounts of surface lands at discounted prices, a large number
of the deeds of acquisition for the lands comprising the ANF contained oil,
gas, and mineral (“OGM”) reservations. At first, deed reservations created
“Reserved” OGM rights, meaning that the rights were reserved by the grantor
of the full fee interest at the time the surface estate was conveyed to the United
States.!® The Weeks Act was amended in 1913 to allow federal acquisition of
surface estates subject to “Outstanding” OGM rights, which refers to rights
that were severed while the lands were in private ownership, prior to the
transaction in which the surface estate was conveyed to the United States.
In this situation, the grantor of the surface estate in the transaction with the
United States could neither sell nor reserve the OGM rights because these
rights had already been severed by a prior owner.20

The arrangement where one party (here the federal government) owns
the surface estate and another party (here private individuals or entities) own
the mineral estate is commonly referred to as a “split estate.” Nearly all of
the ANF was acquired as “split estate” lands.2!

Under Pennsylvania law both surface owners and mineral owners are
holders of a fee simple estate.22 The deed for a mineral interest gives to the
purchaser a “conveyance in fee simple for his particular deposit or stratum,

18 36 Stat. 961 § 9, codified at 16 U.S.C. § 518 (2015).

19 As provided for in the Weeks Act, use of “Reserved” private mineral rights are subject
to Forest Service regulation only to the extent “such rules and regulations shall be expressed
in and made part of the written instrument conveying title to the lands of the United States.”
16 US.C.§ 518.

20 37 stat. 828, 855 (1913); see United States v. Southern Power Co., 31 F.2d 852, 856
(C.A.4 1929); United States v. Nebo Oil Co., 90 F.Supp. 73, 85 and 90 (W.D.La. 1950).

21 Asof 2007, the percentage had been reduced (by federal acquisition of OGM rights)
to approximately 93 percent of the ANF.

22 Snyder Brothers, Inc. v. Peoples Natural Gas Co., 676 A.2d 1226, 1230 (Pa. Super.
1996).
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while [the grantor] retains the surface for settlement and cultivation. . . *23
Consequently, the mineral owner’s fee estate includes the right to enter upon
and reasonably use the surface.24 Moreover, as between the surface estate
and the mineral estate, the mineral interest is dominant.25 In other words,
the mineral owner does not need to obtain the surface owner’s permission
or consent to enter the property to explore for or extract minerals.26 Instead,
the surface owner and mineral owner must exercise their respective property
rights with “due regard” for each other.2”

In 1980 the United States District Court for the Western District of
Pennsylvania applied Pennsylvania law concerning “split estates” in a dispute
that arose in the ANF between the federal government as surface owner
and Minard Run Oil Company, private mineral owner.28 To give effect to
the property law principle that mineral rights are dominant, but must be
exercised reasonably to avoid unnecessary disturbance of the surface estate,
the court adopted some “minor restrictions which . . . should not seriously
hamper the extraction of oil or gas.2? The court determined that the Forest
Service is entitled to receive “reasonable advance notice in writing”’ on five
specific matters, after which oil and gas development can commence.39 This
reasonable advance notice to provide time for accommodations between
the Forest Service and OGM owners was defined to be “no less than 60

23 Chartiers Block Coal Co. v. Mellon, 25 A. 597, 598 (Pa. 1893). See also, Babcock
Lumber Co. v. Faust, 39 A.2d 298, 303 (Pa. Super. 1944).

24 Chartiers,25 A.at 598. See also, Belden & Blake Corp. v.Commonwealth, Department
of Conservation and Natural Resources, 969 A.2d 528, 532 (Pa. 2009) (characterizing
Chartiers as “seminal” (at n. 6)); and Dewey v. Great Lakes Coal Company, 84 A. 913 (Pa.
1912) (citing Chartiers).

25 Babcock, 39 A.2d at 303; United States v. Minard Run Oil Co., Civil Action No. 80-
129, 1980 U.S. Dist. LEXIS 9570, *13 (W.D. Pa. 1980).

26 Clearfield Bank & Trust v. Shaffer, 553 A.2d 455, 457 (Pa. Super. 1989).

27 Chartiers, 25 A. at 598; Gillespie v. American Zinc & Chemical Co., 93 A. 272 (Pa.
1915), at 273, 279.

28 United States v. Minard Run Oil Co., Civil Action No. 80-129, 1980 U.S. Dist. LEXIS
9570, *13 (W.D. Pa. 1980) (“Minard Run I”).

29 Id.at*16.

30 1d. at*18-22.
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days in advance” of forest clearing for roads and drill sites.3! As a result of
Minard Run I, the Forest Service established a 60-day notice and cooperative
consultation procedure that applies to both Reserved and Outstanding
OGM rights as part of its Standards and Guidelines in the 1986 Land and
Resource Management Plan for the ANF (“1986 ANF Forest Plan”).32
Consequently, the 60-day notice and cooperative consultation procedure and
its accompanying recognition of very limited federal regulatory authority
adopted as a result of Minard Run I (commonly referred to as the Minard
Run framework) became longstanding practice and policy of the Forest
Service in the ANF.

Beginning in about 2006, the Forest Service decided that it no longer
liked the “split estate” arrangement, and no longer desired to be constrained
by State law in the ANF (and other forests). Instead, it shifted from the Minard
Run framework to a “reasonable regulatory authority” paradigm based on the
United States’ status as sovereign.33 Using its new-found regulatory authority,
the Forest Service began interfering with the lawful exercise of private
mineral rights in a variety of ways. Most notably, the Forest Service began
treating a document known as a “Notice to Proceed” (NTP) — which the
Forest Service originally created as a form letter to acknowledge completion
of the 60-day notice and cooperative consultation procedure under the Minard
Run framework — as having permit status. Of course, the regulatory authority
to issue permits carries with it the authority to condition or deny permits;
and the withholding of NTPs ultimately became the weapon of choice in the
Forest Service’s war on private oil and gas developers in the ANF._

§ 7.02. The Conspiracy to Establish Federal Control over
Private Property.
The initial efforts to initiate management changes, and the imposition of
regulatory authority began in early 2006. They coincided with the arrival on

3L 14, at#22.
32 See 1986 ANF Forest Plan, at 4-42 - 4-47 (AR0009637 - AR0009642).

33 Asimilar approach was being tested by the Pennsylvania Department of Conservation
and Natural Resource, which the Pennsylvania Supreme Court squarely rejected in Belden
& Blake Corp. v. Commonwealth, Department of Conservation and Natural Resources,
969 A.2d 528, 532 (Pa. 2009).
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the ANF of both a new Forest Supervisor and one of its two District Rangers,
along with the preparation of a required but delayed periodic revision of
the 1986 ANF Forest Plan.34 As subsequent inquiries revealed, the ANF
accorded great significance to the subject of private OGM development in
the Plan revision as evidenced by its having organized an ANF Oil and Gas
Task Force in February 2006 to address the subject.

Through FOIA requests POGAM obtained ANF documents
demonstrating that the Forest Service formally created an Oil and Gas
Task Force (“Task Force’) for the ANF that first met on February 24, 2006.
Documents show that various Region 9 officials in the Milwaukee office
were aware of the Task Force effort and offered assistance to the undertaking.
The February meeting was followed with a series of meetings conducted
in March and April 2006 designed to arrive at an April 2006 action plan. It
appears that the effort was one of thoroughly assessing the state of the OGM
program and management activities with a view to finding ways to improve
program administration.

One of the documents obtained by POGAM was a PowerPoint®
presentation, which included a slide entitled “Managing the Reluctant OGM
Operator.” The text of this slide was heavily redacted with only about a third
of the information being viewable. Given that the slide show was intended to
be instructional, the fact that the Forest Service redacted information about
how it was instructing ANF personnel is both remarkable and telling. The
Task Force operated throughout 2006. One of its activities included a lengthy
slide-show presentation to the Pennsylvania Department of Environmental
Protection (DEP) and Department of Conservation and Natural Resources
(DCNR) Secretaries on May 31, 2006 detailing perceived problems with oil
and gas development activities in the ANF and exploring steps that could be
taken by the State agencies and ANF officials to address certain issues. Clear

34 For the nine-year period between January 2006 and December2014, there have
been eight (8) ANF Forest Supervisors or Acting Supervisors, four (4) Eastern Region #9
Regional Foresters and three (3) Chiefs of the US Forest Service. The eighth ANF Forest
Supervisor since January 2006 was named the week of October 13, 2014 and replaces an
Acting Supervisor.
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from the text of the slides is the fact that the concept of ““shared enforcement™
with the DEP was advanced by the ANF Task Force in that presentation.

When the Task Force was created, oil and gas producers were not
informed of its existence, and, certainly, no one from the oil and gas
industry was invited to join or participate in any Task Force activities. The
summary to the Proposed or draft 2007 Land and Resource Management
Plan (LRMP) revision, published in May 2006, signaled the work of the
Task Force and the Forest Plan planners’ focus on oil and gas issues, stating
that the draft preferred Plan includes . . . new standards and guidelines for
OGM development.”

While the Task Force and planners were working behind the scenes
changes were already taking place in the field. By May of 2006 unexpected
delays in the delivery of NTPs, along with the attendant interruption of oil and
gas construction activities, were being experienced. These developments were
reported at a May 10, 2006 POGAM Board of Director’s meeting, at which
it was reported that a District Ranger said in response to being reminded
about the 60-day Minard Run process that “the Forest Service would do all
of its studies and would take as long as it liked and if an operator tried to
cut a single tree before USFS approvals were granted, they’d be arrested by
USES law enforcement and charged with timber theft.”

While the Forest Service’s relationship toward local producers was
turning from one of cooperation and respect to one of confrontation and
threats, the draft OGM “‘design criteria” standards and guidelines in the May
2006 draft LRMP nonetheless remained consistent with the Minard Run
framework. As aresult, OGM owners did not perceive a need to comment on
the draft LRMP revision.3> However, additional and substantial changes were
being made to the draft LRMP design criteria (standards and guidelines) that

35 There was no apparent need to be concerned with the May 2006 Plan revision given
decades of cooperative practices and state law guarantees. In this regard, at Finding of Fact
#59 Judge McLaughlin notes that the “Forest Service concedes that state property law is not
preempted by the new regulatory scheme and acknowledges that it may not unreasonably
interfere with a mineral owner’s right to access his minerals.” See Minard Run Oil Co. v.
U.S. Forest Service, No. 09-125,2009 WL 4937785 (W.D. Pa. Dec. 15,2009) (“Minard Run
1I”) at page 20.
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the Forest Service decided to shield from public view and comment before
formally adopting the 2007 Forest Plan.

Memoranda found in the Administrative Record (AR) assembled by
the Forest Service in conjunction with the Minard Run II litigation confirm
the covert changes and the strategy of using design criteria in this manner.
For example, in a memorandum dated November 2, 2006, the author reports
that an ANF Interdisciplinary Team (IDT) meeting, included a discussion
about “. . . decisions made at an internal meeting on OGM effects,” and that
it was concluded at the meeting that . . . All S & G’s apply unless deny the
right to drill. . . 736 S & Gs is an abbreviation for standards and guidelines.

Similarly,a memorandum of an October 19,2006 IDT meeting reported a
meeting between ANF personnel and the Regional Office (RO) that occurred
on 17 and 18 October about “decisions made with the RO.” This memorandum
noted that as a result of that meeting it was decided that “The OGM section
will change — the preamble will disappear and forest-wide S & Gs will
apply to OGM.”37 An earlier memorandum penned by ANF personnel sheds
light on the changes that were apparently agreed to and directed on 17 and
18 October. This memo is entitled “Oil and Gas Management 10/13/06 —
Concerns, Vulnerabilities, and Questions,” and lists seven questions or items
of concern to the Forest Service. Three of the questions were: Number 1: “Can
we require OGM developers to comply with our standards and guidelines?”;
Number 3: “Is it reasonable to require OGM operators to comply with our
water requirements?”’; and Number 4: “Can we require NEPA documentation
to be completed prior to OGM development being started? This would involve
more than 60 days for processing OGM proposals.’38

As revealed in the quoted memoranda, by early November 2006 a final
decision to dramatically depart from existing law and policy had been made
by the Forest Service Region 9 Regional Office and ANF leadership.

36 AR0011224.
37 AR0011222.
38 AR0005395-96.
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[1] — The 2007 Forest Plan Sneak Attack —
Deliberate Misuse of Planning Authority.

Between November of 2006 and the publication of the 2007 Forest Plan
and its accompanying Record of Decision (ROD) in March 2007, the Forest
Service made the substantial changes to the draft Plan. Consistent with
the Forest Service’s new modus operandi, this was accomplished in secret
without the knowledge of affected OGM property owners and without any
opportunity for objection or public comment.

Due to the additions and deletions to the draft Plan’s OGM section(s) that
were detrimental to private OGM owners, numerous POGAM members filed
administrative appeals to the 2007 Forest Plan. During the appeal process,
the specific and substantive changes that were made were documented by
both private operators and by the Forest Service itself.3 The appeal review
identified the “Preamble to 2800 Design Criteria” and various “Standards”
and “Guidelines” as having been changed. It noted the the adoption of 11 new
“Standards.” Foremost among the 11 new “Standards” was one prescribing a
new permit requirement: namely that, “Surface disturbing OGM development
activities shall not commence until the ANF has issued a notice to proceed
to the OGM operator” (hereinafter referred to as the “NTP Permit Rule™).

A close second to the NTP Permit Rule in the way of granting itself new
regulatory authority was the addition of a sentence to the first paragraph
of the original draft design criteria standards (hereinafter the “Evaluation
Rule”). This addition dictates that the Forest Service would henceforth
be determining what constitutes the “reasonable use of the surface” in
relationship to subsurface rights. It also operated to apply design criteria
(increasingly a euphemism for regulations) to private OGM estates. The

39 See AR0005059-0005061. The Forest Service memo prepared in the appeal review is
an analysis of the changes is dated January 9, 2008 and is titled “Allegheny (Change from
Draft LRMP to Final LRMP).” Additionally, the February 15, 2008 Appeal Decision of
the 2007 revised Forest Plan itself identified offending provisions by reference to blocks
of page numbers in the revised Forest Plan. Paragraph 1 of the Decision which addressed
changes states: “The FEIS states that a number of design criteria of OGD have changed to
reflect new knowledge and public comments (FEIS pp. 2-3 to 2-4; FEIS Appendix A, PI#74
to PI#116, pp. A-47 to A-68).”
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drafters phrased the new assertion of authority obtusely, attempting to
disguise it in the following language: “Reasonable surface use for the
development and operation of subsurface rights will be evaluated based on
the design criteria and other direction of this plan.*0

As a matter of administrative law, administrative appeals of the 2007
ANTF Forest Plan do not Stay or suspend the imposition of the Plan, and in
this matter, the imposition of the new NTP Permit Rule, the Evaluation Rule,
or any other new “regulatory” design criteria. Written requests to the Chief
of the Forest Service (the official to whom the appeals are addressed and
who acts on the appeals) to have the objectionable provisions stayed pending
disposition of the appeals were summarily rejected. The new rules were in
effect from March 2007 until February 2008 when the Appeals decision was
announced. Consequently, with the adoption of the 2007 Forest Plan and
no Stay of its challenged provisions allowed, the processing of drilling plan
notifications under the Minard Run framework ballooned from an average
of less than 60 days to an average of about 180 days. Along with this, the
length and content of what was a courteous two-page NTP exploded into 11
pages of notices, demands, and conditions.#!

Despite the new Forest Service attitude toward OGM owners that
manifested itself in the spring of 2006 the industry attempted to work with
the Forest Service. In June 2006 POGAM initiated a proposal for a set of
meetings to address ANF concerns. As a result, a POGAM-Forest Service

40 See AR0012938-0012941.

41" Notice to Proceed letters remain with us on the ANF. While they serve to memorialize
agreements as the courts describe their purpose, the letters are actually signed only by
the Forest Service and do not include counter signatures by operators. The letters are
now six pages in length and have undergone some welcomed and constructive changes in
substance and style from 2012 to 2013. The 2013 version of the NTP refers to “Operational
Considerations” rather than conditions or requirements. It is organized into two parts, namely:
“Case Specific Mitigations and Agreements,” and “Standard Operating Considerations.”
The “Mitigation and Agreements” section, generally, records and addresses specific
understandings and agreements that have been negotiated. In the absence of joint preparation
it would be advisable for operators to notify the Forest Service of any errors or misstatements
that might appear in the NTP once delivered.
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working group process was established and commenced with its first meeting
held on July 21,2006. The last of a total of five meetings was held on March
2, 2007, when the single Forest Service attendee announced that the long-
serving Forest Service OGM program administrator for the ANF was being
replaced and had “voluntarily” elected to move to another position on the
ANF. This program administrator was an experienced and highly respected
geologist who was known to POGAM attendees at the meeting as having
expressed concerns about the legality of changes being made or contemplated
by the Forest Service, The single ANF attendee also stated at the meeting
that additional work group meetings were not likely to be productive and
the Forest Service would no longer participate.

In light of what ensued after this March 2, 2007 meeting, there is little
surprise — looking back — with the disappointing news reported at the
meeting and why the work group meetings, overall, were unproductive. By at
least November of 2006, the Forest Service at the Regional and ANF levels
had already chosen to embark on a coercive regulatory approach to managing
private oil and gas development in the ANF. By March 2nd of 2007 the new
regulatory approach was taking effect, the dramatically revised OGM design
criteria Standards and Guidelines had been drafted, and the Regional Forester
was about to approve and issue the revised 2007 ANF Forest Plan. Coercion,
not cooperation, would soon emerge as the official management style of the
Forest Service. Publication of the ANF’s 2007 Forest Plan occurred on March
11,2007 and the Plan became fully effective 30 days later.

[2] — In Any War the First Casualty Is the Truth.

March 2007 was an eventful month — the final POGAM-ANF work
group meeting was held, and the revised 2007 ANF Forest Plan was published
with the inclusion of new and illegal OGM design criteria. Additionally, on
March 20, 2007 the Forest Service’s mineral staff in the Region 9 Office
requested a legal opinion from the Associate Regional Counsel, Office of
the General Counsel to support the new “reasonable regulatory authority”
scheme. The stated purpose for this request to Regional OGC Counsel was
“. .. to help determine if NEPA applies to surface use for exploration and
development of private mineral estates underlying National Forest System
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(NFS) lands within our region.**2 However, this issue had been previously
addressed in a legal opinion memorandum dated October 11, 1991 from the
same office, which concluded that NEPA does not apply to such activity or
to any Outstanding mineral estates underlying ANF lands in Pennsylvania.43
The OGC responded to the March 20, 2007 “request” with a 13-page legal
opinion on May 24, 2007 (“2007 OGC Opinion”), concluding that NEPA
requirements apply, without exception, to all private OGM activity and
thereby reversed its earlier opinion.

There are several troubling aspects of the 2007 OGC Opinion. First,
available evidence indicates that the legal opinion expressed therein was
a foregone conclusion, and that the request of March 20, 2007 was made
to tidy up the administrative record. As discussed above, for example, a
memorandum of meetings held in October 2006 includes references to what
became the NTP Permit Rule, demonstrating that months before the request
for the Opinion, the Regional Office and ANF personnel were actively
redrafting the ANF Forest Plan to support the application of NEPA to private
oil and gas development. In addition, a memorandum of a Forest Service
meeting held on January 11,2007 to discuss a private oil and gas project in
the ANF shows that Forest Service personnel and the Regional OGC had
already decided that NEPA applies to private OGM activities in the ANF. The
memorandum reflects a total of 14 participants at the meeting, including five
Forest Service Regional Office staff, two representatives of OGC Regional
Counsel, and seven Forest Service officials from the ANF, including the
Forest Supervisor. The memorandum clearly states, without qualification,
that “It was decided that NEPA applies to the entire project as a result of the
OGM development falling under the 1911 rules and regulations.*4

42 See AR010298.

43 The full text of the 1991 memorandum, which the Forest Service objected to disclosing,
was entered as an exhibit in the August 2009 evidentiary hearing in Minard Run II. It was
also discussed in the Harvard Law Review article, supra Note 4 at 573, and was relied upon
at a 1991 Congressional hearing and in crafting the ANF-specific provisions of the 1992
Energy Policy Act.

44 The “1911 rules and regulations” refers to language included in the deed creating
Reserved OGM rights, discussed infra.
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Another troubling aspect of the 2007 OGC Opinion is the deceptive
manner in which OGC portrays the 1911 Rules and Regulations. Recall that
there are two types of private OGM rights in the ANF “split estate” context:
Reserved rights and Outstanding rights. Reserved rights refer to private OGM
rights that were reserved by the grantor of the full fee interest at the time the
surface estate was conveyed to the United States. As provided for in the Weeks
Act, use of Reserved rights are subject to Forest Service regulation only to
the extent “such rules and regulations shall be expressed in and made part
of the written instrument conveying title to the lands of the United States.
Pursuant to this authority, the Secretary of Agriculture created “rules and
regulations” (“Secretary’s Rules”) to include in deeds that created Reserved
rights. There are a now a total of eleven stock versions of the Secretary’s
Rules, identified by year: 1911 (of which there are four versions), 1937, 1938,
1939, 1947, 1950, 1963, and 1963 revised or 2013.

As demonstrated by POGAM in Minard Run I1, the provision most
commonly used in acquiring surface lands in the ANF, by far, was a seven-
paragraph version of the 1911 Secretary’s Rules.*¢ Other versions of the
1911 Secretary’s Rules include a 10-paragraph version and two variants
of an 1l-paragraph version. Two provisions in the 10-paragraph version,
commonly referred to as “clauses 4 and 7,” provide federal approval authority
for facility locations and some environmental protection measures in relation
to “miners, “mining operators,” and “mining operations.” The significance
of these two clauses is that they purport to give Forest Service officers some
degree of “approval” authority over development activity on Reserved estates.
Despite the relative rarity of deeds containing the 10-paragraph version (and,

S 16USC.§518.

46 See Finding of Fact No. 16 of Minard Run I1, which was supported by two, unchallenged,
sworn statements. One of the sworn statements reported the results of a case study of a
group of circa 1920 and 1930 real estate acquisition transactions from the ANF deed files
showing that 76 percent of the deeds reviewed that involved Reserved rights contained
the seven-paragraph version of the 1911 Secretary’s Rules. The deeds reviewed were all
from alphabetically organized grantor files maintained by the Forest Service at its ANF
Headquarters in Warren, PA. They represented a random compilation of about 37,000 acres
of the ANF from Grantor’s deeds whose names began with A or B.
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in turn, clauses 4 and 7), the 2007 OGC Opinion expressly refers to them in
support of its “reasonable regulatory authority” scheme. At the same time,
the Opinion fails to note that clauses 4 and 7 do not appear in very many
deeds, or that the ubiquitous seven-paragraph version of the 1911 Secretary’s
Rules do not contain these clauses, or that there may be hybrid versions of the
Secretary’s Rules such that deed language differs from the stock provisions,
or that OGC'’s analysis relying on clauses 4 and 7 would not apply at all to
Outstanding OGM rights, or that the ANF sometimes consists of “blended”
estates, where a single OGM land tract has both Outstanding and Reserved
rights. In short, the 2007 OGC Opinion emphasizes language that was rarely
used in deeds while conveniently overlooking the absence of support in most
deeds or the myriad of circumstances that pose complex legal issues. This
is clearly misleading.4’

Equally troubling is that two years later in Minard Run II, the Forest
Service/DOJ attempted to mislead the district court into adopting the “clause
4 and 77 version of the 1911 Secretary’s Rules as applicable to all ANF deeds.
More specifically, in its 2010 Motion for Reconsideration of the Minard Run
11 decision, the government argued that the 10-paragraph version of the 1911
Secretary’s Rules was the “official” version and the one the court should have
used in the 2009 Minard Run II decision — regardless of what appears in
actual deeds. The court rejected this argument, noting that uncontradicted
evidence was presented during the preliminary injunction proceeding proving
that the seven-paragraph version of the 1911 Secretary’s Rules was the most
typically used version in ANF deeds. The court correctly observed that what
actually appears in the deeds is what matters, and that the Forest Service’s
attempt to offer the 10-paragraph version as the “official” version was a
“Johnny-come-lately to the party. . . 8

47 Tnaddition to the incomplete treatment of 1911 Secretary’s Rule, the 2007 OGC Opinion
fails to directly address contradictory statements in the Forest Service Manual, the Minard
Run [ precedent, the ANF Handbook, and — most notably — the former and conflicting
1991 OGC legal opinion and corresponding Congressional testimony.

B see pages 5 to 7 of the March 19, 2012 hearing transcript. Not surprisingly, the Third
Circuit in the Minard Run I1I decision found that the 2007 OGC opinion was entitled to no
deference whatsoever.
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Another troubling aspect of the 2007 OGC Opinion is its argument (at p.
3) that there is “No provision of law or regulation that exempts outstanding
minerals from . .. permit requirements. . . .” The notion that a federal agency
has authority to act because it has not been prohibited from acting is wrong-
headed, legally incorrect, and dangerous. Simply put, federal agencies may not
exercise power in the absence of delegated authority. This flawed thinking is
in line with the discredited notion that somehow the Forest Service possesses
regulatory authority directly by virtue of a self-executing Property Clause
of the U.S. Constitution, without any need for Congress actually to delegate
such authority.

With the 2007 OGC Memorandum in place, the Forest Service
began, apparently, to use it in a propaganda-like manner. For example, in a
PowerPoint® presentation prepared for an OGM issues update meeting of
ANF and Region 9 personnel held in June 2007,%9 several slides promote the
private OGM takeover strategy. One slide, specifically number 34 (entitled
“Courageous Conservation”) asserts with stilted bullet point phrases that the
ANF/Forest Service will “Implement Secretary’s Rules and Regulations,”
and “Require and Enforce Forest Officer Approval for all Operations.” (The
underline emphasis under “Enforce” appears on the slide.) It also states that
this action “Assumes Forest Service Has Regulatory Authority Over OGM
Private Actions.”>0 Slide number 36 is entitled “1911 Rules and Regulations”
and quotes only from clauses 4 and 7, suggesting that these provisions are
common to all of the 1911 Secretary’s Rules. Moreover, the slide misleadingly
conveys the impression that there is only one version of 1911 Secretary’s
Rules and that the two quoted provisions apply to all ANF lands. The slide
does not mention that the two provisions appear in a relatively uncommon
version of four versions of the 1911 Secretary’s Rules or that there are 10
stock set versions of Secretary’s Rules and Regulations. Notably, in addition

49 The 36-slide presentation was obtained by POGAM as part of the AR in Minard Run
II.

50 See AR 010313 - The slides appear after AR page 010313 and are noted as “Item1.1.41
June 2007, ANF OGM Presentation to RO.”
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to the slide’s misleading characterizations, is the fact that it mirrors the 2007
OGC opinion’s equally misleading discussion of the 1911 Secretary’s Rules.

Individuals pushing for the imposition of regulatory control over private
oil and gas development in the ANF and elsewhere needed legal cover to
pursue their agenda. To obtain it they had to first overturn the contrary 1991
OGC legal opinion. Given the OGC'’s involvement in the January 11, 2007
ANF meeting and NEPA decision, its willingness to reverse its previous
legal opinion, and the 2007 OGC Opinion’s responsiveness to the questions
posed by ANF personnel in the 10/13/06 memo, it would be naive to think
that attorneys in the Milwaukee OGC office and Forest Service officials in
the Regional Office were not coordinating the effort to implement an ANF
regulatory scheme during the redrafting phase of the 2007 ANF Forest Plan.5!
Further, it would be difficult to imagine that the Regional OGC staff and
Regional Forest Service staff were not aware that last-minute adoption of
the substantial changes being made in the ANF Forest Plan, in the absence
of an opportunity for public comment, would constitute a violation of the
due process mandates of NEPA and the National Forest Management Act
(NFMA).52

[3] — Appealing the 2007 Forest Plan.

The 2007 ANF Forest Plan was approved in March 2007. Within a
short time thereafter a total of 86 separate administrative appeals were filed.
Seventy-seven (77) of them were filed by OGM producers or supporters on
the basis that unauthorized regulatory “Standards” or new rules had been
adopted and imposed. In hindsight it comes as no surprise, given the June
2007 briefing in Milwaukee, that efforts initiated by POGAM and individual
companies to reach an informal resolution of the industry appeals were
initially spurned and ultimately proved fruitless.

St oGe lawyers in the Washington office may also have been involved at this stage, but
only a review of internal OGC communications is likely to confirm this. Recent events at
the national level have demonstrated, however, a lack of transparency of federal agencies.
52 The National Forest Management Act of 1976; 16 U.S.C. § 1600 et seq.
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Informal resolution meetings were requested in September of 2007 in
accordance with administrative appeal rules. The Forest Service responded
by agreeing to conduct a “meeting” by telephone, which was undermined
by an unguarded remark from the Region 9 Plan Appeal Coordinator that
meetings were pointless as nothing was going to change in the Forest Plan
in any event. Written objections by POGAM and others to this inhospitable
reaction resulted eventually in a seemingly “real” meeting held on December
12,2007 in Erie, Pennsylvania. That meeting, originally scheduled for two
days, was cut short by the Regional Office Forest Service participants on
the morning of the second day. This unexpected conclusion to the meeting
was accompanied with positive representations by Forest Service officials
that an informal resolution might be accomplished. However, after weeks
of unexplained silence, each industry participant received a letter dated
January 28, 2008, stating that nothing would be resolved. It was clear then
that the meeting itself and the positive representations about a resolution
were never genuine.

[4] — The Decision on the Plan Appeals and the Forest Plan
Case.

Even the then Chief of the Forest Service could not ignore the actions of
Forest Service officials in concealing their Forest Plan redrafting activities.
Responding to the industry appeals, the Chief, in a February 15,2008 decision
signed by a Deputy Chief (“2008 Appeals Decision”),53 conceded that these
agency officials had violated the law. Among other things, the 2008 Appeals
Decision directed that application of the changes in the 2007 ANF Forest
Plan as they pertained to the administration of private OGM development
be suspended until they were subjected to public notice and comment. At
the same time, however, she approved the entire 2007 Forest Plan, thereby
recognizing and adopting the Forest Service’s newly discovered authority
to regulate private mineral estates.

53 Allegheny National Forest 2007 Revised Land and Resource Management Plan Appeal
Decision, File Code 1570-1, February 15, 2008.
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In a set of three “Instructions” that accompanied the 2008 Appeals
Decision, the Chief explained three separate violations of NEPA: 1) the
Forest Service’s inclusion of new design criteria Standards and Guidelines
applicable to private OGM rights without undergoing public notice and
comment; 2) the Forest Service’s failure to explain the legal framework and
authority supporting the imposition of the new Standards and Guidelines;
and 3) in response to an environmental activist group appeal, the Forest
Service’s failure to evaluate cumulative air quality effects of the Alternative
selected in accordance with the NEPA process. With respect to the first
violation, the Chief treated the notice and comment due process violations
as merely procedural in nature and did not question whether it was lawful for
the Forest Service to adopt and apply the new regulatory scheme in the first
place. Similarly, the second violation focused on the Forest Service’s failure
to adequately explain its new-found regulatory authority, not the more basic
issue of whether or not such authority exists (which was apparently presumed).

In terms of curative actions, with respect to the first violation the Chief
instructed the Regional Forester “to provide the public the opportunity to
comment on [the substantial changes to the design criteria] in accordance
with FSH 1909.15, Chapter 18.2.°54 “Until that time, applying the use of
the Revised Plan design criteria to specific OGD is suspended. During that
time . . . I expect you to follow the site specific authority in the 1986 ANF
Plan to administer private OGD.”> With respect to the second violation, the
Chief instructed the Regional Forester to “incorporate language in the . . .
Revised Plan . . . to clarify the Allegheny NF’s authority to manage oil and
gas activities.” Neither instruction directs the Forest Service to determine if its
newly asserted authority exists.5¢ It was clear that the question left for further

54 See the 2008 Appeals Decision at page 3.

S .

56 The clearly understood import of this agency double speak was not lost on the drafters
of the “curative” document, referred to as the Draft Supplemental Environmental Impact
Statement (“DSEIS”). In Chapter 1 of the DSEIS at Paragraph “1.3.1 Background” the
drafters promise that: “Appendix C will disclose the ANF’s legal authority” to determine
reasonable surface use (emphasis added). In turn, the introduction of Appendix C states
that: “The ANF’s legal authority to determine the reasonable and necessary use of surface
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examination was not if the new design criteria were going to be applied,
but rather how. Significantly, as a result of these curative “instructions,” the
Chief then declared all industry appeals moot, thereby wholly circumventing
the need to address the principal and key objections raised by oil and gas
producers. An appreciation for the circular reasoning and use of non-
specific language needed to accomplish this maneuver can be seen in how
he justified the mooting of these questions. He states as follows: “Appellants
primarily raised concerns regarding legal and regulatory authorities and
responsibilities relating to the rights of oil and gas development (OGD) held
in private ownership; especially in regard to design criteria. As a result of my
decision (Item 1, page 2) I determined a number of these issues to be moot.
They are displayed as Attachment 3 to this decision letter.” Attachment 3
identified five pages of questions and stated in its preamble that these “will
not be responded to.”

As would be demonstrated by the litigation that ensued,’” the Chief’s
curative instructions were used, if not originally crafted to be part of an
overall legal strategy to delay or prevent judicial review of the Forest Service’s
assertion of regulatory authority. For example, even though the Chief took
“final action” in approving the 2007 ANF Forest Plan — which included all of
the objectionable new OGM design criteria Standards and Guidelines (albeit
temporarily “suspended,”’ at least officially) — the Forest Service would
advance the argument that it had not yet taken a “final action” because it had
not yet satisfied the curative instructions by completing the DSEIS process.

resources when reserved and outstanding oil and gas rights are exercised will be disclosed,
thus serving as the basis for development of [Standards and Guidelines] included in the
Forest Plan” (emphasis added).

ST See Pennsylvania Oil and Gas Ass’n v. U.S. Forest Service, No. 1:08-cv-00162-SIM
(W.D.Pa.filed May 27,2008), which was stayed pending the Circuit Court decision in Minard
Run I11. The case was reassigned to district court Judge Harnak upon Judge McLaughlin’s
stepping down from the federal bench in August 2013. In a decision dated February 21,2014,
2014 U.S. Dist. LEXIS 21601 (W.D. Pa., Feb. 21, 2014), Judge Hornak dismissed the case,
without prejudice, on case or controversy grounds. This allows for PIOGA to reopen the
case should the Forest Service continue its activity of trying to impose illegal regulations
on oil and gas operators.
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Of course, it was clear to the oil and gas community which had been
engaged with these issues since 2006 that the Forest Service had no intention
of legitimately addressing, let alone revisiting, the pivotal and threshold
question of its authority to impose rules on private mineral estates in the
first instance. By approving the issuance of the 2007 ANF Forest Plan
“with Instructions” the Chief approved the new regulatory scheme without
addressing its legality or considering public comments about the lack of
Forest Service authority. This “With Instructions” maneuver then served as
the basis for asserting that POGAM would have to wait to challenge the new
rules because the Forest Service action was not “final” because the new rules
had been suspended.38 This rendered the remedy of curing the public notice
and comment violation nothing more than a charade, making it a mockery
of due process.>?

58 See note 60 below for a discussion of a sanctions motion advanced by POGAM in the
Forest Plan case based on evidence that the Forest Service had not in fact suspended the
use or application of the 2007 Forest Plan OGM design criteria.
59 The Forest Service’s deliberate and similar effort to escape accountability and avoid
oversight by the courts on the same issue in the context of the April 2009 illegal settlement
agreement was addressed in the Minard Run I1I decision. Judge Roth explained:
First, the Marten Statement represents the consummation of the Service’s decision
making process on the specific question of whether to issue NTPs while the Service
is conducting a lengthy EIS. The Service argues that this decision is “interlocutory,”
TSG Inc., 538 F.3d at 267, or a “preliminary, procedural, or intermediate agency
action,” 5 U.S.C. § 704, which will not be final until the EIS is complete and
NTPs are issued. We agree with the Service that the completion of the EIS or
issuance of an NTP would constitute final agency action, but that does not mean
that any determinations made by the Service prior to these actions are not final.
An agency determination of a particular issue that will not be reconsidered in
subsequent agency proceedings may represent the consummation of the agency’s
decisionmaking process on that issue. Compare Fairbanks North Star Borough
v. U.S. Army Corps of Engineers, 543 F.3d 586, 591 -592 (9th Cir. 2008) (finding
of Clean Water Act jurisdiction was consummation of decisionmaking process
on jurisdiction because subsequent regulatory proceedings would not revisit this
determination) with In re Sac & Fox Tribe of Miss. in lowa/Meskwaki Casino
Litig.,340 F.3d 749,756 (8th Cir. 2003) (temporary closure order not final because
order was preliminary and subject to further administrative review). The Service
does not claim that it will revisit the propriety of imposing a moratorium on
new drilling in the ANF during the forest-wide EIS, and by the time the EIS is
completed, the propriety of the moratorium will be moot. Accordingly, the Marten
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While the ordered suspension of the new OGM design criteria was
welcomed by producers it only operated, at best, to delay the imposition
of new rules.%0 At the same time, there is no doubt that the 2008 Appeals
Decision was not welcomed by the perpetrators of the federal control scheme.
The papering-over fix would require more time-consuming administrative
processes that would cause undesired delay and potentially frustrate their
goals.

In response to the 2008 Appeals Decision and the resultant approval
of the 2007 ANF Forest Plan, PIOGA filed an action in district court
seeking to have the offending OGM provisions of the 2007 ANF Forest
Plan set aside. See Pennsylvania Oil and Gas Ass’n v. U.S. Forest Service,
No. 1:08-cv-00162-SIM (W.D. Pa. filed May 27, 2008). Because the case
primarily concerned violations of NEPA and the Administrative Procedures
Act (APA),%! it necessarily focused on the process by which the Forest Plan
and offending provisions were approved, not the underlying unlawfulness
of both adopting or applying them in the first instance.

[S] — Response of the Pennsylvania State Legislature.

While the Forest Service Chief was playing legal shell games in
Washington, Pennsylvania State Representatives and Senators became aware
of developments in the ANF and did not sit idly by. Both chambers of the
Legislature, acting in April 2008, condemned the adoption of the new OGM

Statement represents the consummation of the Service’s decision making process
with respect to the moratorium on new drilling.
See 670 F.3d. 236 at 247-248.
60 See Pennsylvania Oil and Gas, No. 1:08-cv-00162-SIM (filed May 27, 2008),
Pennsylvania Oil and Gas Ass’n v. U.S. Forest Serv., 2014 U.S. Dist. LEXIS 21601 (W.D. Pa.,
Feb. 21,2014) (hereafter the Forest Plan case). On January 15,2010 POGAM filed a Motion
for Sanctions against the Forest Service for representing to the court in both the Minard Run
1l case and the Forest Plan case that the suspended design criteria had not been applied to
private oil and gas development. In an affidavit dated January 11, 2010 that accompanied
the Forest Service’s motion for Reconsideration of the Minard Run II decision (see supra
note 99), the ANF Forest Supervisor stated that well package reviews include application of
Draft SEIS Preferred Alternative design criteria which design criteria include “suspended”
2007 Forest Plan design criteria.
61 5 U.S.C. § 501, et seq.
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design criteria Standards and Guidelines in the 2007 ANF Forest Plan. More
specifically, the House and the Senate of the Pennsylvania General Assembly
unanimously adopted separate but identical Resolutions declaring that the
acquisition of the ANF under the Weeks Act, “. . . did not and does not confer
power on the United States to manage or regulate or extinguish, diminish,
or disparage any State or privately owned easements, rights-of-way, mineral
estates and surface rights appurtenant thereto ...that were in existence but
not purchased or condemned by the United States at the time of acquisition.”
The General Assembly then further resolved that the imposition of any “. . .
rules, regulations, or policies. . .’ that would purport to manage or regulate
Reserved or Outstanding rights, “unless expressed in the deeds,” would *.
.. exceed the consent of the Commonwealth. . . 62 The sponsors of these
Resolutions were Representative Kathy Rapp of Pennsylvania’s 165th House
District and Former Senator Mary Jo White of Pennsylvania’s 21st Senatorial
District.

62 See General Assembly of Pennsylvania House Resolution No. 693 (April 8, 2008)
and Senate Resolution No. 294 (April 29, 2008). This sentiment of not recognizing federal
jurisdiction over property rights the federal government never acquired when purchasing
the ANF was carried forward by the Legislature three years later when it passed Act 13 of
2012,H.B. 1950 (Feb. 14,2012),58 Pa. C.S. §§ 2301-3504. The Act comprehensively updated
the laws pertaining to oil and gas development and included a provision in Section 3504
reaffirming that Pennsylvania statutes and regulations were the “exclusive” means and method
by which any requirements could be imposed on oil and gas operations involving Reserved
or Outstanding oil and gas estates on the ANF. The provision precludes Forest Service
regulation of these privately owned estates as the attempted imposition of any rule, to include
rules regarding notifications of drilling proposals, would “affect” State authority. Section 17
(o) of the 1992 Energy and Policy Act (30 U.S.C. § 226 (0)), which was drafted for only the
ANF, in deference to state authority, prohibits the creation or imposition of any regulation
that would “affect’ “any” state authority over private oil and gas operations conducted on
the ANF. Effectively, this section acknowledges State primacy and pre-emption of federal
regulatory efforts aimed at un-acquired ANF property rights that are being regulated by
the States. Also, in the Minard Run IV decision, Judge Mclaughlin dismissed, on the merits,
the anti-development activists” argument that the Forest Service possessed broad regulatory
authority as a result of Pennsylvania’s 1911 consent statute, which authorized the federal
government to acquire forest lands in the state. See 32 P.S. § 101 et seq. In doing so he noted
that the “Pennsylvania Act contains no language authorizing the federal government to pass
regulatory laws concerning unacquired mineral estates.” See Minard Run Oil Co. v. U.S.
Forest Serv., 894 F. Supp. 2d 642, at 659 (W.D. Pa. 2012).
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§ 7.03. Implementing Controls and Making War Plans
— 2008.

While the 2008 Appeals Decision was being prepared the agency actors
at the local, regional, and national levels were apparently busy devising
new plans to effect control over oil and gas development. Undaunted by the
setback of having to acknowledge the procedural wrongdoing in adopting
the new ANF design criteria or perhaps because of it, the Forest Service was
preparing to implement what would prove to be an unscrupulous, ambitious,
and carefully planned campaign designed to comprehensively establish Forest
Service control over all oil and gas development activities of privately owned
mineral estates in the ANF and throughout the National Forest System.

The campaign was organized to proceed on three fronts simultaneously:
Administrative, Judicial, and Regulatory. Among the many heavy-handed
tactics used by the Forest Service in the campaign were those of seizing
possession of so-called “common variety”” hard rock minerals on the ANF,
delegating itself regulatory authority through a sue-and-settle lawsuit, using
and threatening use of Forest Service police and the criminal process to
intimidate operators, imposing administrative drilling moratoriums, and
initiating a national rulemaking proposal crafted to strangle and extinguish
private oil and gas development.

[1] — Forest Service Seizure of Hard-Rock Minerals
and The PAPCO Stone Case.

On the heels of the 2008 Appeals Decision, the initial engagement
(or ambush) occurred in an administrative action that took the form of a
March 28,2008 broadcast letter (“2008 Stone Letter”) from the ANF Forest
Supervisor to all oil, gas, and mineral operators. In perfunctory language
the 2008 Stone Letter announced through application of a regulation, whose
terms assumed federal ownership of “‘common variety’ hard-rock aggregate
materials, that all such materials found on the ANF, such as sand and stone,
were thereafter owned by the federal government.

This meant that private mineral estate owners who controlled 93 percent
of the ANF mineral estates or subsurface, regardless of what their deeds stated
and regardless of Pennsylvania property law, were simply dispossessed of
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their property via administrative edict. Moreover, as ANF personnel were
well aware, this new edict would have a harsh economic impact on oil and
gas producers because they had been using “pit run” stone (or sandstone)
deposits for decades as erosion and sedimentation control on access roads
and well pads. Under the new edict, producers would be forced to pay for
and transport stone from off-site sources at greatly increased costs.

In response to the 2008 Stone Letter, PAPCO, Inc., an OGM owner,
filed a Quiet Title Action on September 9, 2008. The action asserted that
the Forest Service was infringing on PAPCO’s ownership and right to take
stone that was derived through a mineral reservation in a 1930 deed where
the United States had acquired the surface estate In an opinion published
in August 2011,%3 the case was resolved in favor of PAPCO. Senior United
States District Court Judge Cohill, construing the mineral reservation
language under Pennsylvania law (which looks to the intention of the parties
to the deed creating the reservation) found that . . . sandstone located in
the Allegheny National Forest has its own commercial value apart from the
land” and “was regarded as a commercially valuable mineral at the time of
the . . . Deed.” Accordingly, the stone being used by PAPCO for oil and gas
development falls within the scope of the deed.

Additionally, the district court commented on the goals of the Weeks
Act and relied on various cases, including Minard Run 1154 in holding that
the seven-paragraph version of the Secretary’s 1911 Rules does not preclude
surface mining. And although the opinion did not comment on the 2008 Stone
Letter, the decision impliedly vacated the federal government’s unwarranted
and summary assertion of federal stone ownership irrespective of deed
provisions. The United States elected to not appeal the decision, which was
undoubtedly a strategic choice to avoid adverse Third Circuit precedent on
the stone issue. The PAPCO case marked another unexpected and significant
defeat for the Forest Service.

63 PAPCOV.US. 8I4F. Supp. 2d 477 (W.D. Pa. Aug 30, 2011).
64 Although filed later, Minard Run Il was decided before the PAPCO case.
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[2] — The Calm Before the Storm — March to November
2008.

The relationship between oil and gas producers and the Forest Service
remained uneasy and continued to be adversarial following the 2008 Appeals
Decision. Delays imposed by the Forest Service in processing drilling
notifications continued, and Forest Service personnel routinely confronted
private oil and gas producers over a variety of issues, including the use of
stone and tree clearing for well sites and access roads. Producers did not
know what was occurring with respect to the implementation of the Appeal
Decision instructions and the Forest Service’s plan for apparently papering-
over the substantive and procedural due process violations. The Washington
Office Appeal decision provided little guidance in this regard, as it did not
instruct the Regional Forester on how or when the Decision’s instructions
should be implemented.

Although the Forest Service was not forthcoming about how it intended
to implement the 2008 Appeals Decision, POGAM subsequently learned,
from an internal Forest Service e-mail exchange that occurred on October
9, 2008, that an ANF staff officer and an ANF staff legal advisor (not an
OGC attorney) were discussing, if not contemplating, the use of a lawsuit
“test case” to effect agency control over drilling. More specifically, they
were discussing the prospect of “recreational stakeholders” suing the Forest
Service based upon its failure to perform NEPA analyses for private oil and
gas development.

As any Forest Service employee on the ANF was well aware, willing
“stakeholders” were not in short supply. A few months earlier, in late May
2008, the Allegheny Defense Project (ADP), claiming that it had discovered
NEPA being applied in other eastern region National Forests, sent a formal
letter to Forest Service officials calling upon them to apply NEPA to private
oil and gas development activities on the ANF.55 POGAM also learned that on
November 12 and 13,2008 that the Forest Service Region 9 office convened

65 “Turning up the Heat, the ADP cites drilling policies on other forest,” Warren Times
Observer, May 30, 2008.
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and held a two-day workshop for Regional officials to address oil and gas
exploration on Forest Service lands. Documents obtained from this workshop
through a FOIA request revealed that private oil and gas development activity
was negatively characterized and portrayed by the Forest Service as posing
a major threat to Forest Service lands and its mission.00

§ 7.04. The Winter Offensive of 2009: An Assault
on Three Fronts.

[1] — The Judicial Front — Rolling Out the NEPA Weapon.

The first Front in the execution of its War Plans — the Judicial Front —
opened with a lawsuit of the type discussed in the internal Forest Service
e-mail exchange that occurred in October 2008. A little over a month
after that e-mail — on November 20, 2008 — a group of “recreational
stakeholders™ sued the Forest Service for failing to perform NEPA analyses
in conjunction with private oil and gas development on the ANF. The
group consisted of the Forest Service Employees for Environmental Ethics
(FSEEE) — an organization that includes both active and retired Forest
Service officials — the Sierra Club, and ADP. After learning of the FSEEE
lawsuit, POGAM and AFA moved to intervene. Predictably, the intervention
motion was vigorously opposed by the activist organizations. POGAM’s
request to participate in settlement discussions while the intervention motion
was pending was likewise rebuffed.®” As a result, and because of increasing
hostility toward private oil and gas development in the ANF, POGAM filed a

66 Statistics maintained by the Forest Service demonstrate that only a very modest amount
of National Forest lands are devoted to oil and gas development. For example, in the ANF,
which is the National Forest with the greatest amount of OGM development in the country,
the reality is that less than two percent of its land following 150 years of OGM development
activity have been converted to oil and gas leasing or production. See supra Note 6.

67 From entries in a Forest Service Privilege Log that accompanied the Minard Run 11
Administrative Record (compiled in June 2010), POGAM learned that a possible settlement
of the FSEEE lawsuit was being proposed by the Forest Service Chief of Staff as early as
December 17,2008. Given the carefully planned, orchestrated, and comprehensive nature of
the Forest Service campaign, it is not at all unlikely that “settlement” discussions preceded
the filing of the lawsuit.
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motion to expedite the decision on its intervention motion. POGAM’s motion
to intervene would not be decided until April 2009.

[2] — The Rulemaking Front — Self-Delegation of Rule-
Making Authority.

In a matter of days after the FSEEE lawsuit was filed, the Second Front
— the National Rulemaking Front — was opened. On November 6, 2008
the Forest Service published in the Federal Register a final rule effective
on December 8, 2008 involving petty offense matters and, specifically,
definitional changes to 36 C.F.R. § 261.2 so that the term “operating plan” as
used in the context of mineral operations would clearly apply to a wide variety
of documents used in the process of authorizing such operations. Ostensibly,
this would allow the Forest Service to criminally cite mineral operators who
violated any terms or conditions of approved operating plans.58 The draft rule
had been proposed in March 2007 and included the addition of six-words
in a definitional addition which redefined or made the word “permit” as
“provided for” in 36 C.F.R. § 251.15 to mean an “operating plan.” Section
251.15 in its original form is the 1963 edition of the Secretary’s Rules that
are required to be expressly incorporated into and made part of any deeds
or instruments of conveyance involving reserved mineral rights.6

Weeks later, on December 29, 2008, the Forest Service published
an Advanced Notice of Proposed Rulemaking (ANPR).”0 By its terms,
the ANPR applied to the ANF specifically, but also to National Forest
System lands throughout the country. The ANPR, entitled ‘“Management
of National Forest System Surface Resources with Privately Held Mineral

68  See 73 Fed. Reg. No 216, pages 65984-65999; RIN-0596-AC38 (November 6, 2008).
69 See36 C.FR.§251.15 and the discussion supra at pages 12 through 14. It is important to
note that this provision by its express terms must be incorporated into any deeds of acquisition
to be applicable and effective at all and that it originally appeared or was adopted in 1963
— well after the deeds involved in acquisition of the ANF had been executed. Accordingly,
36 C.F.R. § 251.15 could only apply to deeds that were written after 1963. It is also notable
that this definitional maneuver operated to retroactively modify the terms of the negotiated
deed by revising the meaning of the word permit so that it could be used for the purpose of
effecting control through the use of criminal sanctions.

70 See 73 Fed. Reg. 79,424 (December 29, 2008).
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Estates,” announced that the Forest Service was “. . . preparing to promulgate
regulations to provide clarity and direction on the management of . . . surface
resources when the mineral estate is privately held.” It went on to declare that
the Forest Service was fulfilling its “mandate” to publish regulations about
ANPF private oil and gas development notifications that were authorized in
the 1992 Energy Policy Act.”! Not surprisingly, the timing for fulfillment
of this 1992 “mandate” coincided with the 2009 three-Front Forest Service
Offensive.

[3] — The Administrative Front — Criminal Enforcement,
Moratoriums and Make Believe.

The Administrative Front was perhaps the most effective of the three
Avenues of Attack as the Forest Service, like any agency, has the upper hand
in such initiatives unless and until a successful judicial challenge is mounted.
This practical advantage allowed the Forest Service to implement unlawful
measures in the short-term to the extreme hardship of the oil and gas industry.

[a] — Threats and Abuse of Criminal Process.

Only two days after the ANPR was published and about a month after
the adoption of the new definitions and rules discussed above, Forest Service
personnel working in the ANF cited a drilling company under the Forest
Service’s petty offense provisions for violating 36 C.F.R. § 261.10 pertaining
to “Violation of Terms and Conditions of an Approved Operating Plan.” The
situation involved one of the 1911 Versions of the Secretary’s Rules — not the
1963 Version. Accordingly, Forest Service law enforcement sought to have
the new definition of “operating plan” applied and to treat the 1963 Version
of the Secretary’s Rules as a stand-alone regulation of general application
to all reserved and outstanding mineral estates.

71 See 30 USC. § 226(0). The Forest Service was 17 years late in complying with its
90-day regulatory “mandate” in the Act.
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The use of a criminal law enforcement action against this operator
would appear to have been planned and coordinated by senior Forest Service
leadership in concert with the planned Offensive.”?

The Forest Service was now going out of its way to interpret and redefine
terms in order to shoehorn lawful conduct into petty offenses. This appears
to be particularly so with respect to the regulations appearing at 36 C.F.R. §
261.10 regarding “Occupancy and Use” of National Forest System lands. In
addition to not requiring a mens rea element (unless specifically provided
for), the occupancy and use offenses rely on very general terms or phrases
to define prohibited conduct. These include phrases such as: . . . conducting
any kind of work activity . . . unless authorized;” violating any term or
condition of a special use authorization, contract or approved operating
plan;” and “failing to pay any special use fee or other charge as required”
(emphases added). The prohibited conduct encompasses a vague, largely
unspecified, and virtually limitless universe of activities, all of which are
subject to becoming criminal in nature based on the broad discretion and
biases of local Forest Service officials.

Moreover, the various legal relationships occasioned by the presence of
private property, such as reserved mineral estates and private easements on
acquired lands as in the ANF, are not addressed in the regulations. District
Court Judge Kellison in the case of United States v. McClure,’3 identified
part of the problem when he noted in dismissing a citation that the . . .
Forest Service oftentimes has difficulty in attempting to correspond an
individual’s alleged illegal activity with a specific Part 261 prohibition.”74

72 The revisions to 36 C.FR. Part 261 in the November 6,2008 Rule included the addition
of a subsection (p) to 36 C.F.R. § 261.10 making “Use or occupancy of National Forest System
land or facilities without an approved operating plan when such authorization is required” a
criminal offense. There is ample evidence that the efforts were coordinated. For example, the
Forest Service Privilege Log produced in Minard Run Il revealed the existence of multiple
e-mails between the Regional Office, the Washington Office, and legal counsel identified as
“Discussion on rulemaking related to settlement options.” In the author’s opinion, absent a
large-scale coordinated effort, national rulemaking has nothing to do with settling a particular
case.

3 Us.v. McClure, 364 F. Supp. 2d 1183 (E.D. Calif. 2005).

7 Id.at 1186.
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Of even more concern, however, is the extent to which the Forest Service
deliberately constructs and uses its petty offense provisions as it appears
to have done in the 2008 rulemaking and on the ANF as a substitute for
municipal jurisdiction over state lands. Essentially, and as it was attempted to
be used in the ANF, it appears to be the Forest Service’s means and method
to effectuate a municipal police presence and extend its jurisdiction beyond
permissible constitutional bounds.”>

Another tactic that the Forest Service was employing was the threat of
criminal prosecution for the offense of commencing private development
activities before a proposed plan of operations was “approved.” This differed
from the offense of violating already “approved” terms and conditions. In the
case of private oil and gas development where tree removal rights, among
others, were reserved by deed, such approval took the form of one receiving
a Notice to Proceed (NTP). Accordingly, if a private developer submitted
written notice of a proposed development in accordance with the Minard
Run framework, and then elected to proceed with the development after the
60-day period but without Forest Service “approval,” this lawful exercise of
private property rights would be viewed as a criminal offense by the Forest
Service as soon as the first tree was cut.’6

On January 16, 2009 — 16 days after the criminal citation was issued
— the third Front was formally opened. In a hurriedly called meeting with
oil and gas operators at the Forest Service ANF headquarters, the ANF
Forest Supervisor distributed three letters, two of which were purportedly

7S On August 15,2009 POGAM submitted a lengthy letter with supporting documentation
to the U.S. Attorney’s Office in Erie, PA, the U.S. Department of Justice, the U.S. Department
of Agriculture Inspector General, and the Pennsylvania Office of Attorney General Public
Corruption Unit explaining in detail the surface/subsurface ownership structure on the ANF
and that a citation for failing to comply with a plan of operations is not an offense. Upon
information and belief, neither the citation nor the threatened criminal sanctions have been
pursued.

76 In Minard Run 111, the Third Circuit observed that the Forest Service had resorted to
using threats of arrest and prosecution as a means of implementing its illegal regulatory
scheme. See Minard Run 111, 670 F.3d 236 at page 246.
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prepared by the Regional Forester and one which the Supervisor evidently
penned herself.

The first letter from the Regional Forester directed the initiation of a
Supplemental Environmental Impact Statement (SEIS) process to satisfy the
Instructions in the Chief’s 2008 Appeals Decision from nearly a year earlier
that had directed suspension of the 2007 OGM design criteria.”” This letter,
dated January 16, 2009, specifically directed the Supervisor to include the
suspended design criteria as one of the alternatives to be included in the
SEIS process.’8

The second letter, also from the Regional Forester, directed that all
private oil and gas development proposals pending as of January 1,2009 and
submitted thereafter were to be sent to the Regional Forester for “review”
associated with pending litigation — although the exact litigation was not
identified. Coupled with the new criminal enforcement regime, this letter
effectively stopped all proposed oil and gas development pending legal
“review.”

The third letter of the trilogy, the ANF Forest Supervisor’s letter,
commenced a drilling ban. It informed operators that they would not be able
to drill any new wells until the Regional Forester’s “review” was “complete.”
As would be revealed, the Regional Forester’s purported “review,” with
attendant drilling delays, was a subterfuge and tactic used on the Judicial
Front in the overall campaign strategy. In addition to commencing the de facto
drilling ban, the “review” was designed to facilitate settlement discussions
in the FSEEE case while at the same time concealing from public scrutiny
the primary purpose of the so-called “review.”

As the terms of the illegal settlement agreement in the FSEEE case would
soon demonstrate, the “review” was actually a selection process designed to
pick a small number of drilling proposals that would be allowed to proceed

77 The SEIS process was formally announced on February 27, 2009 (Federal Register,
Vol. 4, No. 38, pages 8899-8900) with completion originally forecast for September 2009.
78 It came as no surprise to the oil and gas industry that this alternative — later dressed
up and expanded to be more limiting, intrusive, and authoritarian — was the one proposed
for implementation as the SEIS process unfolded in the fall of 2009.
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while others would not.”® To accomplish this, the agency actors, assisted
now by attorneys from the DOJ, obviously decided to exclude oil and gas
operators from taking part in the settlement discussions or any aspect of
the FSEEFE case. This exclusion, which would keep operators from learning
that their property rights and livelihoods were being bargained away, was
critical for Forest Service success on the Judicial Front and in the overall
campaign to thwart private oil and gas development. After months of friendly
negotiations between the Forest Service and the anti-development activists the
district court predictably granted POGAM’s intervention motion. Within one
day of that, settlement negotiations promptly concluded and the settlement
agreement was finalized and executed.

[b] — The Star Chamber.80

Particularly troubling were the “Star Chamber” proceedings conducted
by the federal government. They occurred under the guise of the legal
“review” announced on January 16. The “Star Chamber” here consisted
of avowed opponents of oil and gas development activity, being both
the Forest Service and the anti-development activists, selecting a small
number of drilling projects that would be “permitted” to go forward. This
selection process occurred through the application of secret criteria in secret
meetings. Undertaking to make such decisions in a secret setting without
any participation by the parties who are actually the object of the meetings is
offense enough to the rule of law. It was compounded here by the disturbing
fact that the decision makers knew full well their actions would likely cause

79  Forexample, the Minard Run II Privilege Log records an e-mail entry from ANF Forest
Service personnel to the OGC dated January 7, 2009 titled: . . . Transmitting Oil, Gas, &
Mineral (OGM) status summary regarding proposals that the ANF is currently reviewing
and ones that are currently on-hold due to various reasons; responding to OGC request.”
The Privilege Log then identifies dozens of communications regarding the preparation and
selection of “tables” of “pending” OGM projects to be used in settlement discussions.

80 The term “StarChamber” originated with the English court of Star Chamber created
by King Henry VII in 1487 and refers to any secretive or arbitrary proceedings in opposition
to personal rights and liberty.
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businesses to fail, would seriously harm many individuals and families, and
would result in significant hardship to local communities.

[c] — Deception and Double Speak.

We need not speculate whether Forest Service leaders believed their
actions would cause considerable harm to the local community or oil and
gas businesses. They told us that it would. On April 7, 2009, the district
court granted POGAM'’s motion to intervene in the FSEEE case. Two days
later, the DOJ filed a Stipulation of Dismissal, announcing that the parties
had reached a settlement agreement. The very next day, ANF Supervisor
Marten and the ANF’s two District Rangers issued a joint public statement
document that came to be known as the “Marten Statement.”8! Therein, the
ANF leadership informed the public about the settlement agreement and a
new and lengthy environmental study that would be conducted pursuant to
NEPA, during which time all new oil and gas development proposals would
be stayed (except certain already submitted projects that were “approved” in
the agreement). In communicating this news, the three ANF leaders wrote:

.. we acknowledge the impact this will have on families and
businesses, especially at a time when our nation is facing such a
difficult economic downturn . . . . There is no easy explanation of
why this is occurring. The honest answer from us is that we must
follow our oath as public servants to uphold the laws, regulations,
and policies that define our responsibilities as federal land managers
... . For some this impact will be short-term and for others it may
be a life time. For us it will undoubtedly last a life time to see and
remember the consequences of these decisions (emphasis added).82

81 As routinely referenced in the Minard Run II-V series of decisions, the April 10,2009
Marten Statement consists of a three-page joint statement. In its first paragraph after stating
that a stipulation of dismissal had been filed along with a settlement agreement, the statement
asserts: “The settlement resolves all matters related to the lawsuit that was filed in November
2008. . . .” (emphasis added). However, as Judge McLaughlin’s opinion of May 12, 2013
would later expressly note, the settlement resolved no substantive legal matters related to
the FSEEE lawsuit. This assertion of the settlement having resolved all matters appears to
be carefully drafted legal spin and propaganda.

82 On file with author.
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After acknowledging that the Forest Service had for years operated
through the use of environmental reviews for all proposals in the ANF and
worked with operators to mitigate impacts, the authors go on to proclaim that:
“Recent litigation pushed this debate [regarding the possible application
of NEPA to private oil and gas development proposals] to the forefront,
and agency direction on how to go about meeting . . . key objectives has
been clarified — we will not impede access to private property rights, we
will fulfill our land management responsibilities, and we will do this via
NEPA.”83 They closed their introductory explanation with the following
remark: “Please know that we will continue to do what we believe is best
for the land we manage, while trying to balance the various needs of the
people and interests we serve locally, regionally, and nationally.”

No one from the Forest Service or DOJ asked about or had any idea
whatsoever of the individual or business needs, plans, contract commitments,
or expectations related to the drilling proposals over which they were passing
judgment. As it happened, 54 proposals of a larger number of “pending”
proposals (as unilaterally determined to be “pending” by the Forest Service)
were chosen to survive the selection process. The de-selected proposals,
which comprised some 440 wells located in certain recreational areas of
concern to the Forest Service and their activist partners, were effectively
banned for an indefinite period of time. In addition, all drilling projects that
might be proposed were also subject to the ban. The 54 selected proposals
represented operations of only 22 of the approximately 80 producers operating
in the ANF.

To understand the legal tactics being employed, it is instructive to
review the terms of the settlement agreement. Recall that the legal theory
concocted by the Forest Service and the OGC was that the Forest Service
possesses “reasonable regulatory authority” over privately owned minerals
in the ANF. As a result, the Forest Service needed to “approve” oil and gas

83 Giving the Forest Service officials the benefit of the doubt, the assurance that “we will
not impede access to private property rights” serves as a classic example of what George
Orwell coined “Doublethink,” meaning that the authors held two contradictory beliefs
simultaneously and accepted both of them.
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development proposals, which approval was of course subject to NEPA
processes. Because there was no legislation or legal precedent to support
this theory, the settlement agreement served a quasi-legislative role by
purporting to grant to the Forest Service the authority to regulate reserved
and outstanding mineral estates acquired under the Weeks Act (or, for that
matter, any land purchase enabling act involving separate ownership of the
mineral estate) through an unusual, self-serving “recognizing” clause.34 The
clause stated: “RECOGNIZING that in the context of split estates the Forest
Service has legal authority to establish reasonable conditions and mitigation
measures to protect federal surface resources;” The agreement goes on to
spell out the terms of the settlement, none of which would be lawful or even
possible without the self-delegated regulatory authority

The practice of deception and hiding activity from the public and affected
businesses is a recurring theme in the ANF story. Like the concealment of the
last-minute changes to the draft 2007 ANF Forest Plan Revision (in which
the Forest Service first asserted its new-found regulatory authority), and the
concealment of the 2007 OGC Opinion (in which the Forest Service found
legal authorization for its new found regulatory program) as a non-public
“confidential” attorney work-product, the Forest Service — now aided by
the DOJ — intentionally hid their illegal Recognizing Clause styled or
brand of rulemaking. They hid it here under the cloak of attorney-client
communications and confidential “settlement” negotiations.85 This latter

84 The Minard Run I Privilege Log reports extensive and close participation by the
OGC with all policy and legal aspects of the settlement discussions and agreements. For
example, an entry dated March 3, 2009 records an e-mail communication from the ANF
Forest Supervisor to OGC, the Regional Office Legal Counsel, the Regional Forester and the
Deputy Regional Forester titled “discussing strategy for moving forward with implementation
of settlement, seeking OGC concurrence with strategy.”

85 For example, the 300 document Minard Run II Privilege Log asserts a “Prepared
for Settlement Discussion” privilege for many documents even though the privilege most
closely resembling this is called the “settlement negotiation privilege” and it is, in any
event, not recognized in the Third Circuit. The circumstances surrounding the settlement
in the FSEEE/Minard Run I cases are ample cause by themselves for not recognizing such
a privilege as it would provide a means by which government actors can conceal or mask
their illegal case settlement activities of the type experienced with the ANF litigation. The
Privilege Log provided on June 28, 2010 covered the period from November 17, 2008 to
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concealment occurred under the guise of a judicial “dispute” where all of
the parties conveniently had the same goal. Fortunately, while the settling
parties expected a standard court order accompanying the dismissal of the
lawsuit (so they could claim the court had tacitly approved the terms of the
settlement agreement), POGAM’’s intervention prevented this from occurring.

[4] — The Offensive Begins to Meet Resistance.

Throughout the initial stages of the 2009 campaign, the government
controlled nearly all aspects of the Offensive. On the Judicial Front, however,
the strategic plan began to encounter obstacles. The first problem came in
the form of the District Court’s April 7,2009 grant of POGAM’s motion to
intervene. The result was a hurried flurry of activity, including the immediate
execution of the settlement agreement and the filing of the Stipulation of
Dismissal. This was followed by the revealing ruminations in the Marten
Statement. POGAM objected to the dismissal and, following briefing, a
hearing, and a one-month delay, the court issued a memorandum opinion
(on May 12, 2009) allowing the dismissal. In doing so, however, the court
noted that the dismissal expressed no opinion on the underlying dispute
and in “no way foreclosed” POGAM from bringing a subsequent lawsuit
challenging the legality of the settlement agreement.8¢ The stage was now
set for Minard Run I1.

May 12, 2008. It lists almost 300 separate communications regarding the FSEEE case to
include implementation of the settlement agreement. Needless to say, the Forest Service and
DOJ asserted multiple grounds for withholding the listed documents from public view in
the Administrative Record.

86 Specifically, Judge McLaughlin stated: “There is no impediment . . . to challenge the
settlement agreement as an allegedly unlawful exercise of Forest Service’s discretion in a
subsequent lawsuit. The legal claims or contentions of the Intervenor-Defendants are in no
way foreclosed by allowing dismissal of this action.” In the conclusion he added “the court
expresses no opinion whatsoever on the merits of the underlying dispute.” See Forest Service
Employees for Environmental Ethics v. USFS (“FSEEE v. USFS”), No. 1:08-cv-00323-SIM
(W.D. Pa. filed Nov. 20, 2008).
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[S] — Illegal Maneuvers to Block Oil and Gas Development
Outside the ANF.

Before turning to Minard Run I1, It bears particular mention that the
FSEEE settlement agreement was not, during this timeframe, the only
example of the Forest Service employing illegal maneuvers, based on the
application of NEPA, to block oil and gas development on National Forest
lands. A similar situation, coincident in time with the agency’s ANF control
efforts, arose in Wyoming in Western Energy Alliance v. Salazar.87 In that
case both the Secretary of the Interior and the Chief of the Forest Service
did what the court called a complete “about face” in their re-interpretation
of their agencies’ previous (2005) guidance documents regarding application
of NEPA to Section 390 Categorical Exclusions (CXs) for oil and gas leasing
on National Forest lands. Unlike the original guidance, which provided that
certain small-scale oil and gas development projects on federal lands would
not be subject to special screening and lengthy NEPA processing, the new
agency guidance (i.e., a June 9, 2010 Forest Service letter and a May 17,2010
BLM instruction memorandum) stated that the agencies would apply NEPA to
such projects going forward. The court vacated and enjoined implementation
of the guidance documents.

The policy changes concerning Section 390 (CXs) in the May and June
2010 guidance documents at issue in Western Energy Alliance, and the April-
May 2010 changes in NEPA policy in the ANF, do not appear to be merely
coincidental. To the contrary, Forest Service management appears to have
clearly decided to target oil and gas development, and further decided to use
NEPA as the weapon of choice. Particularly disturbing about these illegal
initiatives is how comprehensively they attack oil and gas development on
National Forest lands and that policy changes and execution of the illegal
means to accomplish them were obviously coordinated between federal
agencies.

87 Western Energy Alliance v. Salazar, No. 10-CV-237F, U.S. Dist. Ct., Wyoming (Aug.
12,2011) (41 ELR 20264).
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Specifically, all development of private estates under National Forest
lands would be brought to heel under the FSEEE case and the December
28,2008 rulemaking, and all small scale development projects of public oil
and gas lands currently leased by the Department of the Interior would be
blocked by applying NEPA to Section 390 projects. All other federal oil and
gas leasing was already subject to NEPA requirements, so the result was
that all oil and gas development on federal lands, whether the mineral rights
were publicly or privately owned, would now be subject to application of full
blown and debilitating or fatal NEPA treatment for any proposed projects.

[6] — Rolling Out the ANF Moratorium.

The orchestrated presentation of the FSEEE “settlement agreement”
between April 10 and 15,2009 speaks to the extensive planning behind the
2009 multi-front Offensive and the significance that was assigned to the
settlement by the Forest Service. A dizzying blitz of press releases, public
meeting announcements,®® carefully crafted implementation letters,39 and
personal telephone calls to municipal and state political leaders by Forest
Service officials heralded the arrival of the “settlement” and the conclusion
of the Regional Forester’s “review” process. Nothing like it had ever been
seen before within the ANF region. Along with the ongoing SEIS process
to remedy due process and NEPA violations of the 2007 ANF Forest Plan,
replete with its own set of public meetings (three of which were held in late
April 2009), the Forest Service embarked or folded-in a new Transition
Environmental Impact Statement (TEIS) process. This was replete with its
own bewildering set of public meetings and instructions. All of this was
unveiled in conjunction with the announcement of the “settlement.” The
amount of planning and coordination required to implement these various
actions again demonstrates that the “settlement” was merely part of a much

88 The 10 April Marten Statement included meeting announcements for three public
meetings (13, 14, and 15 April) pertaining to the drilling ban or TEIS process, and three
public meetings (27, 28, and 29 April) pertaining to the SEIS process. At these meetings,
which were not held on any federal or U.S. Forest Service property, uniformed Forest Service
law enforcement personnel were in attendance.

89 See Note 84 infra.
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larger agency initiative which was using the ANF as the launching pad or
“ground zero.”

[7]1 — The “Oil and Gas Strike Team’’ and a Militant
Mindset.

Interlaced with all the meetings and announcements in the spring of
2009 was a telling piece of evidence that surfaced in the Minard Run II
Administrative Record. In a letter dated May 6,2009 written by the Region
9 Regional Forester, the Regional Forester referred to an agreement entered
into on April 22, 2009 between the Regional Forester and the ANF Forest
Supervisor. The agreement was to organize an “Allegheny Oil and Gas
Strike Team”(“Strike Team”).90 The primary mission of the Strike Team
was to assist ANF Forest Service personnel in preparing the Draft SEIS
to support the stringent OGM provisions of the 2007 ANF Forest Plan (in
light of Forest Service’s newly found “reasonable regulatory authority™).
Eight team members were identified in the letter. And as the term “Strike
Team” connotes, there is no mistaking its purpose and the militaristic or
authoritarian mindset of the Forest Service leadership. Alarmingly, this
leadership team found the group name chosen and idea of forming it at all
perfectly acceptable.”!

[8] — The Transitional Environmental Impact Statement
Blockade.

The so-called TEIS process was designed to impose a drilling
moratorium for at least several years. Ostensibly, the process was initiated
with a Forest Service information solicitation letter dated April 10, 2009
from the ANF Forest Supervisor to private oil and gas producers operating
in the ANF.92 The letter “requested” drilling proposal information from all

90 AR012400; 2009_0506_RO_memo_oil_and_gas_team. Pdf; File Code 1920/2830.
N mn response to a written May 30, 2014 request by PIOGA that the “Strike Team” be
dissolved the Deputy Chief of the National Forest System confirmed by letter dated August
12, 2014 that . . . the Regional Office team identified to assist with the SEIS process no
longer exists.”

92 The TEIS was formally announced on June 22, 2009 by way of a Notice of Intent to
prepare an environmental impact study published in the Federal Register (Vol. 74, No. 118,
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operators for the next three-year period. If a producer failed to respond to the
letter by the prescribed date (May 8, 2009), any of that producer’s drilling
proposals would be set aside and not considered until after the TEIS process
was completed. In this fashion a penalty or “disadvantage” was inserted into
the information solicitation.93 The letter, which was dated the same day as
the Marten Statement, was sent to all private oil and gas producers operating
in the ANF. With the limited exception of the 54 proposals selected to go
forward through the Star Chamber process, the TEIS was the administrative
device designed to extend the forest-wide de facto drilling ban on any new
drilling which began in January 2009 with the initiation of the “review”
process. As it had done with other tactics, the Forest Service was again
attempting to cloak its illegal activities with the appearance of legitimacy.
The NEPA weapon, bootstrapped into existence by the Forest Service’s
self-delegation of regulatory authority in the 2007 ANF Forest Plan, the
2007 OGC legal opinion, and now the FSEEE settlement agreement, would
prevent new private oil and gas development for years to come and likely
destroy most of the oil and gas industry operating in the ANF.

Among the many meetings called by the Forest Service in April 2009
is an important one that requires mention. It was held on April 28, 2009 at
the Warren, Pennsylvania Public Library and was the first non-public face-

pages 29463-29464), with an “expected” completion date in April 2010. The announcement
made it clear that the TEIS process was related to the SEIS process and the new, restrictive
OGM design criteria in the 2007 ANF Forest Plan. The announcement stated: “For purposes
of scoping, this proposed action will be consistent with standards and guidelines in the
2007 Forest Plan Supplement Environmental Impact Statement proposed action” (Notice of
Intent, at 29464). In short, the new standards and guidelines allegedly “suspended” by the
2008 Forest Plan Appeals Decision were now being unsuspended and applied in the TEIS
process.

93 ADOJ trial attorney would later acknowledge during oral argument in Minard Run II
that the April 10 solicitation letter was unauthorized for failing to comply with the Paperwork
Reduction Act, 44 U.S.C. § 3501, et seq. The Act requires federal agency information
requests to be approved by the Office of Management and Budget (OMB). The failure of
federal agencies to obtain approval renders all such requests illegal and allows the solicited
parties to raise and assert all defenses and entitlements otherwise available in any judicial
or administrative setting in objection to the imposition of any penalty or “disadvantage”
posed or incurred because of the unlawful solicitation or demand.
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to-face meeting of private oil and gas operators and ANF Forest Service
personnel since the FSEEE settlement agreement was announced. It was a
non-scripted meeting. The meeting was called by the ANF Forest Supervisor
for the stated purpose of explaining the TEIS process and what was expected
of operators. Thirteen operators attended the meeting, along with the two
ANF District Rangers and two local ANF Forest Service staff officers. The
Forest Supervisor did not attend.

The two main points of information presented by the Forest Service
attendees were that: 1) a lengthy TEIS process was being put in place to
evaluate the effects of private oil and gas development in the ANF, and 2) with
the exception of the “selected” oil and gas development projects authorized
in the settlement agreement, the Forest Service would not permit any new
private oil and gas development to occur in the ANF until the TEIS process
was completed. Despite the draconian effect that a de facto drilling ban would
have on most operators, it was readily apparent that the TEIS process had
not been thought out. No written materials were provided to the operators,
and numerous questions about how the process would be managed and
what exactly was being sought in the April 10 solicitation letter could not be
answered by the Forest Service personnel in attendance. It was evident that
the rules governing the TEIS process and exactly what was going to occur
were going to be made up as the process unfolded.

It was also apparent at the April 28 meeting that the Forest Service
participants had no real knowledge of the financial and operational aspects of
the oil and gas business. If they did, they were, in any event, indifferent to the
impact of their actions on the businesses. Several operators clearly expressed
frustration with what was occurring and it was pointed out that the FSEEE
case was not yet final. Two comments in response — one by a District Ranger
and the other by a staff officer — captured the prevailing Forest Service
attitude. The District Ranger, suggesting that resistance is futile, stated that
the Forest Service “wins 93 percent of its cases.” What is revealing about
this remark is that the Forest Service settled the FSEEE case. On its face, a
“win” in FSEEE would have meant defeating the plaintiff activists rather than
agreeing to their demands (and paying their legal fees). The District Ranger
viewed the FSEEE settlement as a ““win,” thereby confirming the sweetheart
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nature of the settlement. The second comment, made by a staff officer, was
that “there is a new administration now” (referring to the President Obama
administration). This revealed that the Forest Service’s anti-drilling behavior
was if not expressly supported at the highest levels in Washington, certainly
perceived to be, thereby emboldening ANF personnel. Due to confusion and
uncertainty about the April 10 solicitation letter that was expressed at the
meeting, and as a result of urging from the operators, the District Ranger
in charge of the TEIS process agreed to a one-week delay for submission
of future drilling plans (thereby postponing the submission deadline until
May 15, 2009.

On May 1, 2009 the Pennsylvania House of Representatives Republican
Policy Committee convened a hearing in Warren, Pennsylvania to take
testimony related to the FSEEE case and the ensuing drilling ban. U. S.
Congressman Glenn Thompson,”* along with Pennsylvania State House
Representative Kathy Rapp, Warren County Commissioner, John Bortz,
business leaders, and POGAM representatives, offered testimony highly
critical of the Forest Service and the “sweetheart” settlement agreement.
The hearing helped to galvanize industry and community opposition to the
drilling ban and to encourage operator resistance.

Building on the momentum of the May 1st hearing, letters were sent on
or about May 12th, 2009 by all of the large private oil and gas producers
and nearly all of the smaller producers to the ANF Forest Supervisor.
These letters, whose content had been coordinated among the participating

94 Congressman Thompson, first elected in 2008, represents Pennsylvania’s Sth
Congressional District which includes all of the ANF. He also serves as a member of the
House Committee on Natural Resources and the House Committee on Agriculture. Within
the Agriculture Committee he serves as the Chairman of the Conservation, Energy, and
Forestry Subcommittee. His Subcommittee oversees the U.S. Forest Service. Representative
Rapp represents Pennsylvania’s 38th District and, among other committee memberships, is
a member of the Pennsylvania House Committee on Energy and Natural Resources.

95 August 2009, a 4,000-signature petition circulated by POGAM and signed by citizens
from Pennsylvania and southern New York protesting the Forest Service’s moratorium
was sent to President Obama and the Council on Environmental Quality. No response was
received and receipt of the petition was never acknowledged by either the President or the
Council.
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operators, informed her that the operators declined to submit information in
response to her April 10th solicitation letter. As explained in the producers’
letters, the solicitation was unlawful in a variety of particulars. These response
letters marked another set-back or obstacle — widespread and organized
resistance — that the Forest Service likely did not expect to encounter at
this stage in their Offensive.

As noted, the first set-back came in the form of the district court’s grant of
intervention in the FSEEE case. In reaction and in order to prevent POGAM
from being able to influence such discussions, the Forest Service abruptly
ended the case and commenced rolling out the Marten Statement and laying
the groundwork for the TEIS Blockade. The “Strike Team” was formed to
shore up the restrictive OGM design criteria in the 2007 ANF Forest Plan,
and by June 2009 the SEIS maneuver designed to paper over due process
violations was well underway. However, when the district court dismissed
the FSEEE case over POGAM’s objection on May 12, 2009 (due to the
restricted nature of intervenor status), the accompanying opinion signaled
the court’s willingness to review the merits in a separate lawsuit challenging
the FSEEE settlement agreement. Consequently, POGAM, joined by Minard
Run Oil Company, Allegheny Forest Alliance, and the County of Warren,
commenced the Minard Run II lawsuit on June 2, 2009 and promptly filed
for a preliminary injunction to end the de facto drilling ban. A three-day
hearing was held at the federal courthouse in Erie in August 2009, during
which about a dozen witnesses provided essentially unchallenged testimony
concerning the substantial and irreparable harm being caused by the Forest
Service-activist agreed ban on drilling.

[9] — The SEIS Rubber-Stamp.

During the spring and summer of 2009, the Forest Service was busily
working behind the scenes to shore up advances it had made. A draft SEIS
document (“DSEIS”) dated in July 2009, but not published until early August
2009, was comprised of over 300 pages of detailed text and supporting
appendices. As expected, the DSEIS proposed the adoption of new and
exacting design criteria that were basically the same (but in some cases
even more restrictive) than the design criteria illegally inserted into the
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2007 ANF Forest Plan. Appendix C of the DSEIS, entitled “Reserved and
Outstanding Oil and Gas Development On the Allegheny National Forest,”
purported to provide “background” information but was simply another
draft of the legal argument to support the existence of “reasonable regulatory
authority” as first articulated in the 2007 OGC Opinion. It was intended to
implement the Forest Service’s new-found regulatory authority and replace
the corresponding Appendix F in the 2007 ANF Forest Plan.

In the introductory paragraphs of Appendix C, the Forest Service
asserts the purpose of the Appendix as “clarifying roles and responsibilities
of operators and the Forest Service.” In addition to presenting the 2007
Design Criteria as the “preferred alternative,” meaning the alternative
selected to be adopted, (surprise), the implementation section of the DSEIS
contained an alarming statement. It stated that: “If circumstances warrant,
on a case-specific-basis, an authorization to the pvt OGD to operate may
contain terms and conditions different from the standards set forth by the
design criteria”®° (emphasis added). In other words, the Forest Service
was now granting itself authority to make up any rules it wanted as long as
“circumstances warrant.” This included disregarding the very design criteria
or Standards and Guidelines being established in the DSEIS document.

96 The section goes on to state: “A formal authorization to operate will be issued by the
appropriate Forest Service line officer and will contain terms and conditions enforceable
against the pvt OGD.” Basically, in this passage the Forest Service simply grants itself
unrestrained authority and advises its functionaries that they may proceed as they like in
disregard to established rules or design criteria. We were warned about this 70 years ago.
“To say that in a planned society the Rule of Law cannot hold is, therefore, not to say that
the actions of the government will not be legal or that such a society will necessarily be
lawless. It means only that the use of government’s coercive powers will no longer be limited
and determined by pre-established rules. . . . If the law says that such a board or authority
may do what it pleases, anything that board or authority does is legal — but its actions are
certainly not subject to the Rule of Law. By giving the government unlimited powers, the
most arbitrary rule can be made legal; and in this way a democracy may set up the most
complete despotism imaginable.” See The Road to Serfdom, Text and Documents, The
Definitive Edition (The Collected Works of F.A. Hayek), The University of Chicago Press,
copyright 1944 by University of Chicago Press, pages 119 and 120. This quote comes from
Hayek’s classic and timeless work warning against state control over the means of production
as well as the consequences of government’s instinct for central planning. It is based on his
scholarly examination of the rise of the European totalitarian states in the 1920s and 1930s.
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Again, we see another example of disregard for the law and institutional
lawlessness concealed in an outwardly legitimate document. Moreover, such
an authorization was completely contrary to the purpose of “clarifying” roles
and responsibilities and exposed that word for the deceit that it represented.
The make-it-up-as-you-go formula clarified nothing and would have served
to undermine certainty about what Standards and Guidelines would actually
apply in the ANF.

[10] — The Offensive Comes to a Halt.

The Forest Service’s advance to seize the ANF oil fields of Northwest
Pennsylvania met a fate similar, figuratively, to that of the German 6th
Army when it was stopped at Stalingrad in December 1942 as part of the
effort to seize the Soviet oil fields in the Caucasus. On December 15, 2009,
the district court announced the much anticipated decision in Minard Run
1I. The court agreed with private oil and gas developers in every material
respect. In substance, the court held that private drilling projects in the
ANF were not “federal actions” triggering the application of the NEPAY7
and private drilling activity on private mineral estates therefore could not
be delayed for the purpose of satisfying NEPA requirements. Further, the
court held that the Forest Service had no authority under the Weeks Act98 to
regulate privately owned mineral estates with post-acquisition regulations.
With respect to reserved rights, the Forest Service’s regulatory authority is
limited to the terms of the deeds under which the United States acquired the
ANF in the 1920s and 1930s.%° With respect to outstanding rights, the Forest
Service possesses only the same common law rights as non-government
surface owners. And despite the Forest Service’s claim that there was no
“final agency action” subject to being challenged, the court concluded that
the FSEEE settlement agreement and its implementing directive represented

97" The National Environmental Policy Act of 1970, 42 U.S.C. §4321, ef seq.

98 pub.L.No. 61-435, 36 Stat. 961 (codified as amended at 16 U.S.C. §§ 480, 500, 513-
519, 521, 563 (2006).

99 on January 12, 2010 the Forest Service filed a Motion for Reconsideration or in the

Alternative to Alter or Amend Judgment of the December 15,2009 decision. A hearing was
held on March 9, 2010, and the Motion was denied.
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a “sea change” in Forest Service policies and the manner in which it had
interacted with private operators. As a result, the Court enjoined the illegal
FSEEE settlement agreement and lifted a year-long de facto drilling ban
imposed by the Forest Service in January 2009.

The defeat suffered in Minard Run II stymied and disrupted the Forest
Service’s Offensive along all three Fronts and at every point of engagement
with oil and gas owners. The district court’s broad and clear declaration
that “. . . the Forest Service does not possess the regulatory authority that
it asserts relative to the processing of oil and gas drilling proposals”100
(emphasis added) arrived at a crucial time.

As the ANF Forest Supervisor would later disclose, the Regional
Forester and the ANF Forest Supervisor were within days of approving and
implementing the new ANF OGM design criteria that were being rubber-
stamped through the corrupted SEIS process. Recall that this DSEIS action
was directed in the February 15,2008 Appeals Decision and put in motion
on January 16,2009 in a letter sent by the Regional Forester to operators and
ANTF personnel. Recall as well that the redrafting of the restrictive design
criteria was accomplished with the help of the “Strike Team” formed in
April 2009 and was presented as the “preferred alternative” in the DSEIS.

The development of the DSEIS had paralleled the development of the
TEIS throughout the summer and fall of 2009 until the district court’s grant
of injunctive relief on December 15. At this time, POGAM promptly sent a
letter, in the form of a supplemental DSEIS public comment, informing the
ANF Forest Supervisor and Regional Forester that any efforts to proceed
with the SEIS process, or implementation of the design criteria or further
implementation of the TEIS would be viewed as being in contempt of the
injunction. Work on these documents came to a halt, but it would not be until
another four years had passed that their fate was finally resolved. That would
occur in the spring of 2014.

100 §¢e Minard Run Oil Co. v. U.S. Forest Serv., No. 09-125, 2009 WL 4937785 (W.D.
Pa. Dec. 15,2009) (“Minard Run II”’) at page 46.
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In response to a written May 30, 2014 request by PIOGA the Deputy
Chief of the Forest Service confirmed by letter dated August 12,2014 that the
ANF SEIS project was cancelled. That cancellation occurred in the spring
of 2014. The TEIS project was not mentioned in the Deputy Chief’s letter,
but it too was noted as cancelled on the ANF Schedule of Proposed Actions
(SOPA). Until these ANF SOPA cancellation notices appeared in July 2014,
the projects were classified in the ANF SOPA as “On-Hold.10!

§ 7.05. The Immediate Aftermath of Minard Run I1.

The year 2010 began with a well-attended producer-Forest Service
meeting on January 6 in North Warren, Pennsylvania. The Forest Service
called the meeting to explain how, in light of the preliminary injunction, it
was now going to unravel the mess it had created and deal with all of the
backlogged drilling proposals. Promising to work diligently, the Forest
Service dictated a six-step process that would be implemented through
the coordinated efforts of four separate ANF teams.!02 The pending and
backlogged proposals were broken into four groups: 1) small packages
identifed in the former TEIS process — 97 wells; 2) large packages identified
in the former TEIS process — 523 wells; 3) new proposals — 152 wells;
and 4) on-hold proposals — 1,619 wells.!03 The priority as far as the Forest
Service was concerned, and absent a producer informing them otherwise,
was going to be given to the small TEIS packages, followed by the large
TEIS packages, and then by new proposals. Again, the creation of the lists
and their prioritization (which favored proposals “approved” by the Forest
Service in the presumptively illegal FSEEFE settlement agreement) was done

101 Their status and the accompanying documentation can be viewed on the ANF website
under the Projects heading.

102 The six-step process was: 1) Minard Run notice information is provided to the Forest
Service; 2) Team A conducts an environmental review; 3) Team B works with producers
to negotiate surface issues, such as the layout of wells; 4) Team C marks timber to be cut;
5) Team D appraises the marked timber and deals with road use permits; and 6) Notices to
Proceed and other paperwork are finalized after timber payments are received.

103 «On-hold” proposals were proposals that were either being withdrawn or reconsidered
by producers, or were being questioned by the Forest Service as not having been a genuine
or valid submission in the first instance.
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without any participation by aggrieved parties or any attempt by the Forest
Service to consult them.

At the January 6 meeting the ANF Forest Supervisor also informed
producers that the pending well packages would be reviewed by ANF
personnel using the “Preferred Alternative” design criteria of the DSEIS that
was published in July 2009. There were several problems with this. First,
as noted above, the DSEIS design criteria were primarily comprised of the
2007 Design Criteria that were allegedly “suspended” by the February 2008
Plan Appeals decision. Second, the Forest Plan case had not been decided,
so ANF personnel lacked the authority to “un-suspend” or act upon the
2007 Design Criteria. Third, the Forest Service had assured the court in
Minard Run I that the 2007 Design Criteria were indeed “suspended,” so the
announcement that they would be used was contrary to this assurance. The
clear import of the meeting was that, although the Forest Service lacked self-
appointed “regulatory authority,” it was going to process drilling proposals
methodically and in a manner and pace of its own choosing. In short, the
Forest Service either did not understand the Minard Run II legal rulings or
intended to defy some of them.

On January 12,2010 the Forest Service filed a Motion for Reconsideration of
the Minard Run II decision, clearly indicating that it had by no means accepted
the tenets of the decision. Three days later, based in part on what transpired at
the January 6 meeting, POGAM filed a Motion for Sanctions against the Forest
Service in the Forest Plan case based primarily on the ANF Forest Supervisor’s
report that the Forest Service had been applying supposedly “suspended” 2007
design criteria when reviewing drilling proposals.

On January 27, 2010 POGAM held a well-attended meeting at the
Holiday Inn in Warren, Pennsylvania for oil and gas producers in order to
discuss the Minard Run I decision and identify unresolved issues. Producers
discussed the Forest Service response to the injunction as well as pending
concerns. These included: 1) the Forest Service demanding Road Use permits
and charging fees!94 and maintenance charges for road usage; 2) the Forest

104 Paragraph VI. B. of the standard Forest Service Road Use Permit (RUP) (Form # FS-
7700-41(12/06) OMB 0596-0016, states that: “This permit is subject to all valid outstanding
rights.” In the context of the Minard Run II litigation as well as in general this provision
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Service demanding that producers sign timber contracts as though they were
commercial loggers; 3) the Forest Service demanding that producers attend
pre-construction meetings in the ANF; and 4) the Forest Service demanding
information in conjunction with well development notifications that exceeded
the scope of the Minard Run framework.

[1] — Settling-in Under Minard Run II.

The initial reaction of the Forest Service personnel to the district court’s
2009 decision in Minard Run II appeared to be that of disbelief. After all,
the Forest Service wins 93 percent of its cases. After the district court denied
the Forest Service’s Motion for Reconsideration in Minard Run Il on March
9, 2010, the Forest Service and the activist defendants filed separate appeals
to the United States Third Circuit Court of Appeals. Apparently believing
that the circuit court would reverse the district court, the Forest Service
objective now appeared to be that of engaging in foot-dragging until the
appeal was decided.

The Forest Service was processing drilling proposals, but doing so rather
slowly (much longer than the historical 60-day practice under the Minard Run
framework). This slow pace did not improve from the spring of 2010 through
the summer of 2011. During this time, the Forest Service appeared to view
its Offensive as being delayed, not defeated, and it appeared to be of a mind
that it would bide its time until the district court decision was reversed and
the full-fledged attack could recommence. It would not be until the late-fall
of 2011, when the circuit court affirmed the district court decision “in all
respects,”’ that the Forest Service shifted to a defensive posture in managing
what was left of the litigation.

would also subject the permit to reserved rights. Rights of ingress and egress (easements)
are either expressly or impliedly reserved in the acquisition deeds and Secretary’s Rules
do not condition the use of these easements. Under Pennsylvania law there is a common
law duty to contribute to the maintenance of roads owned by a surface owner but used by
a subsurface owner with rights of ingress and egress. A surface owner cannot unilaterally
prescribe road maintenance charges.
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[2] — The Current Status of the Minard Run II Litigation.

As noted above, separate appeals from the Minard Run II decision were
filed by the Forest Service and the activist defendants. In July 2011, while the
appeal decision was pending, PIOGA initiated a contempt action against the
Forest Service. This was brought about in response to: 1) a June 2011 written
directive by the ANF Forest Supervisor claiming federal ownership of private
deeded groundwater rights;!05 and 2) growing and unexplained delays in
processing drilling notifications. Although the motion was ultimately denied,
it nonetheless forced the Forest Service to withdraw its unlawful water
ownership letter/directive, and the district court made clear that the Forest
Service was not entitled to delay the processing of drilling notifications and
should ideally conclude accommodation discussions within the Minard Run
60-day notice period:

We have previously cautioned that forbearance on the part of mineral
owners beyond the initial 60 day period, while not legally required,
may be practically advisable in order to exercise “due regard” for
the Forest Service’s estate. We also stress, however, that the Forest
Service’s processing of drilling proposals consistent with the Minard
Run paradigm and our directive in Minard Run II should not be
viewed by the Forest Service as merely an aspirational goal. It is
required. Unreasonable delay by the Forest Service beyond the 60
day period increases the likelihood that mineral owners will simply
choose, as would be their right, to commence drilling activities prior
to completion of the interactive process. As a result, in the absence
of filing its own lawsuit, the Forest Service could lose its ability,
with respect to any given well package, to supply meaningful input

105" $¢e Minard Run Oil Co. v. U.S. Forest Service, No. 09-125-Erie, 2012 WL 994641
(W.D. Pa. March 23, 2012). The Supervisor’s letter/directive to an operator explained that
the Forest Service did not recognize the express reservation of water use rights contained
in the mineral estate deed under which the operator was preparing to drill water wells in
developing natural gas. The letter/directive effectively claimed federal ownership of all
surface and groundwater on the ANF. In October 2011, and in anticipation of a scheduled
two-day evidentiary hearing, the United States withdrew the letter/directive and argued that
doing so had purged any contempt and rendered PIOGA’s request for relief moot.
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concerning issues it considers important to preserving the integrity
of its servient estate. As has always been the case, the successful
resolution of drilling-related disputes on an informal basis and
the avoidance of future litigation depend on the good faith and
cooperative efforts of both parties.!06

On September 20, 2011 the United States Third Circuit Court of Appeals
entered a “precedential” decision affirming Minard Run II “in all respects.”
The activist defendants’ subsequent Motion for Rehearing en banc was
summarily denied. The landmark Circuit Court decision, referred to as
Minard Run 111, became then the centerpiece decision for resolving several
federal lawsuits that had been filed against the Forest Service between
November of 2007 and July of 2009.107

Approximately one year after Minard Run Il was decided, the district
court entered a final judgment on remand. The decision, referred to as Minard
Run V108 addressed and dismissed some new and belated arguments by
the activist defendants, and essentially mirrored the district court’s decision
in Minard Run II and the circuit court’s decision in Minard Run III. More
specifically, the district court reaffirmed that the Forest Service does not
possess “reasonable regulatory authority” over private OGM rights in the

106 §0¢ Minard Run Oil Co. v. U.S. Forest Service, No. 09-125-Erie, 2012 WL 994641
(W.D. Pa. March 23, 2012) at pages 13-14.

107" The seven related cases include Forest Service Employees for Environmental Ethics
v. U.S. Forest Service (FSEEE), No. 1:08-cv-00323-SJM (W.D. Pa. filed Nov. 20, 2008)
(settlement agreement enjoined and voided by Minard Run II and IV); Duhring Resource
Co. v. U.S. Forest Service, No. 1:07-cv-314-GLL (W.D. Pa. filed Nov. 8, 2007) (stayed);
Pennsylvania Oil and Gas Ass’n v. U.S. Forest Service, No. 1:08-cv-00162-SJM (W.D.
Pa. filed May 27, 2008) (dismissed without prejudice on case or controversy grounds and
subject to reopening by Plaintiffs, 2014 U.S. Dist. LEXIS 21601 (W.D. Pa., Feb. 21, 2014));
Catalyst Energy Inc. v. U.S. Forest Service, No. 1:09-cv-00070 (W.D. Pa. filed March 27,
2009) (dismissed on March 9, 2010 upon advisement that the parties reached a settlement);
Seneca Resources Corp. v. U.S. Forest Service, No. 1:09-cv-00154-SIM (W.D. Pa. filed June
24,2009) (summary judgment granted for Plaintiff by memorandum opinion on 3/19/2013
in Document 52 of the filings); PAPCO v. U.S. Forest Service, No. , (W.D. Pa. filed Sept. 8,
2008) (summary judgment granted for Plaintiff, 814 F.Supp.2d 477 (W.D. Pa. Aug 30,2011)).
108 g0 Minard Run Oil Co. v. U.S. Forest Service, 894 F. Supp. 2d 642 (W.D. Pa. 2012)
(“Minard Run IV”).
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ANF, and the Forest Service’s insistence on issuance of a Notice to Proceed
under the 60-day Minard Run framework does not constitute a “federal
action” triggering NEPA. As a result, the FSEEE settlement agreement
was voided. This decision was not appealed by the Forest Service, but was
appealed by the Sierra Club and ADP (FSEEE did not participate).

A year later in 2013, the circuit court upheld the district court’s Minard
Run IV decision. In a 10-page unpublished opinion (Minard Run V),109
a new circuit court panel expressly reaffirmed the circuit court’s original
interpretation of the Weeks Act in Minard Run III, noting that the court
had reached the merits in Minard Run III and had “decisively resolved the
legal claims. . . .” On December 27, 2013 the activist defendants’ Motion
for Rehearing en banc was denied in a unanimous order in which 12 circuit
court judges joined. A request for certiorari to the U.S. Supreme Court was
not filed, and Minard Run II-V became final.

Finally as the closing act in the litigation, and as a result of PIOGA’s
claim, which was presented in the form of a motion, in April 2014 the federal
defendants/DOJ agreed to an out-of-court settlement for a $530,000 award of
PIOGA attorney fees and expenses under the Equal Access to Justice Act.110

[3] — Activity and Interest within the U.S. House

of Representatives.

The U.S. House of Representatives was paying attention to what was
occurring on the ANF and within the Forest Service following the district
court’s decision in Minard Run I1. The advent of the shale gas revolution and its
transformative potential for the country had focused the nation’s attention on

109" §¢e Minard Run Oil Co. v. U. S. Forest Service, No. 12-4160, 2013 U.S. App. LEXIS
19664 (3d Cir. Sept. 26, 2013) (“Minard Run V).

110 The Equal Access to Justice Act,28 U.S.C. § 2412 (d) (1) (A) et seq. the Act authorizes
(capped) payment of attorney fees and expenses to a prevailing party absent a showing by the
government that its position was “substantially justified.” The irony in this is the DOJ having
also agreed in 2009 — in specific wording in the illegal settlement agreement itself to award
the plaintiffs in the FSEEE case who were successful in obtaining the illegal settlement
agreement — $19,000 in attorney fees pursuant to the EAJA. Interestingly, this raises the
question of whether the FSEEE attorneys are required or in any event should return those
public funds as they are the fruit of an illegal agreement.
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the subject and government’s role in promoting domestic energy production.
On April 5,2011 a joint oversight hearing was convened of the U.S. House of
Representative’s Natural Resources Committee’s Subcommittee on Energy
and Natural Resources, and the Agricultural Committee’s Subcommittee on
Conservation, Energy, and Forestry. During the joint hearing, Subcommittee
Chairman Glenn Thompson!!! questioned the Director of the Forest Service
Mineral Section Office (which oversees OGM policy) about the status of
the December 28, 2008 ANPRM rulemaking and asked whether any rules
had yet been drafted. The Director advised the Chairman that rules had not
been drafted. This was not an accurate response. As will be explained in
the discussion that follows draft rules had in fact been prepared by at least
November of 2011 and had as well in February 2011 been made available to
Indian tribes for comment.

Approximately three months later, on July 8,2011, another joint hearing
was convened of the same two subcommittees to examine initiatives by Forest
Service officials in the George Washington National Forest to ban hydraulic
fracturing through use of a Forest Plan revision. Additional to the testimony
about the potential ban the sub-committees were also informed at the hearing
about the apparent foot-dragging on the ANF. This observation was based
upon the bi-weekly and monthly drilling proposal processing status reports
being provided to POGAM (now PIOGA) by the Forest Service through
repeated FOIA requests. Basically the testimony, provided by the author was
that it was taking an average of more than seven months (not 60 days) to
process drilling proposals on the ANF. This was up from average processing
times of approximately four months that had been documented a year earlier.

Two weeks later, on July 20, 2011, at a U.S. House of Representatives
Agricultural Committee’s Subcommittee on Conservation, Energy, and
Forestry hearing, the Forest Service Chief was questioned by Chairman
Thompson about several issues, including the ANF drilling proposal
processing delays and the Forest Service’s effort to preclude use of

11 Representative Glenn “GT” Thompson is from the Sth Congressional District, which
covers the ANF, and he chairs the Agricultural Committee’s Subcommittee that oversees
the Forest Service.
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groundwater on the ANF (which prompted the filing of the contempt petition
by PIOGA). The Chief testified that the Forest Service was not processing
notifications as quickly as he would like. In this regard, he also reported
that a year earlier (i.e., July 2010) average processing time was over five
months, and that he understood processing time had been reduced to four
months. In light of the information in the Forest Service FOIA responses, it
would appear that the Chief was not being given accurate information about
processing times.

§ 7.06. The National Rulemaking Front After Minard
Run I1.

Back on the Rulemaking Front, the actions of the Forest Service
following the decision in Minard Run II were telling. By the fall 2010, the
de facto drilling ban had been enjoined for nearly a year and the parties had
submitted briefs and were preparing for oral argument in Philadelphia before
the circuit court. Given the district court’s clear ruling that the Forest Service
lacked regulatory authority over private OGM rights, one might expect the
Forest Service to stand down, at least temporarily, to see whether the circuit
court agreed. Instead, PIOGA learned that the Forest Service was moving
forward with the rulemaking initiative that was announced in the December
28,2008 ANPRM. The ceasefire on the National Rulemaking Front — no
doubt caused by Minard Run II — had apparently ended.

Through a FOIA request PIOGA obtained a copy of the U.S. Department
of Agriculture (USDA) Work-plan prepared for the 2008 ANPRM, as well
as USDA's regulation that prescribes the internal process and standards for
completing regulatory work-plans within the USDA.!12 Generally speaking,
a work-plan is required to be completed to justify regulatory classification
of a proposed regulation as “non-significant.” This is the classification that
had been assigned to the 2008 ANPRM. When legitimate, this classification
enables the agency to avoid various legal requirements (i.e., analysis,
studies, approvals, and certifications) that are required for actions classified
as “significant” or higher because they implicate important constitutional,

12§00 USDA Department Regulation 1512-1.
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national security, and economic considerations. Although most of these
important considerations were implicated in the 2008 ANPRM, the USDA
nonetheless treated the proposed rulemaking as “non-significant.”!13

FOIA requests in early 2011 led to the discovery of draft regulations that
the Forest Service intended to propose in conjunction with the 2008 ANPRM.
Slated as an amendment to 36 C.F.R. Part 251, the proposed regulations are
entitled: “Exercise of Non-Federal Mineral Rights.” The Forest Service sent
the proposed regulations to American Indian Tribes in February 2011 to
solicit interest and comment. And, not surprisingly, the proposed regulations
presumed the existence of “‘reasonable regulatory authority” even though the
court in Minard Run II had ruled otherwise.!14

The draft regulations, noted as “Version — 11/16/10,” consist of 16 pages
with four different statutes cited as providing regulatory authority for their
implementation. They completely ignore the Minard Run II decision and
impose, among many rules, an approval requirement for operating plans
and permitting requirements for the exercise of state-protected outstanding
and reserved OGM rights in the National Forest System generally and on
the ANF specifically.

U3 Eor this reason, and also because the 2008 ANPRM Work-plan contained false,
misleading, and unsupported representations, by letter dated January 5, 2011, POGAM
requested the USDA Inspector General (“IG”) to investigate whether official wrongdoing
occurred in the initiation and processing of the 2008 proposal and highlighted the apparently
disregarded requirements in USDA’s own internal directive for processing rulemaking
proposals. POGAM was contacted by an investigative counsel in the IG office a few months
later confirming receipt of POGAM'’s request. Despite being advised that the matter was
“under consideration” in 2011, PIOGA has not received any follow-up information regarding
whether an investigation was conducted or any results of an investigation. As an aside, similar
IG inquiries into violations of internal agency directives may be appropriate and necessary
for many other and more recent agency initiatives discussed below and associated with
similar federal agency efforts to restrict oil and gas development activity.

U4 14 June 2011, when informed of the rulemaking development, the Governor of
Pennsylvania, United States Senator Pat Toomey, and other prominent Congressional and
State legislators sent inquiries to both the Secretary of Agriculture and Chief of the Forest
Service expressing concerns about the rulemaking’s potential economic impact and the lack
of transparency in its preparation.

305



§ 7.06 ENERGY & MINERAL LAW INSTITUTE

Subsequently, in an internal Forest Service action published in “2012,”
the 2008 ANPRM was merged with a new rulemaking initiative identified as
“RIN: 0596-AD03,’115 and the 2008 ANPRM was classified as a “completed
action.” The Fall 2014 Unified Agenda of Federal Regulatory Actions
(UAFRA) published on December 22, 2014 reports and the Spring 2014
UAFRA published on May 23, 2014 reported the new rulemaking initiative
entitled “Management of Surface Activities Associated with Outstanding
Mineral Rights on National Forest System Lands” as scheduled, respectively,
for a Notice of Proposed Rulemaking (NPRM) in March 2015 and August
2014.116 The merged rulemaking is now classified as “Other Significant”

II5 ARINisa Regulation Identifier Number assigned by the Regulatory Information
Service Center to identify each regulatory action listed in the Unified Agenda and the
Regulatory Plan, as directed by Executive Order 12866 (Section 4(b)). Additionally OMB has
asked agencies to include RIN’s in the headings of their Rule and Proposed Rule documents
when publishing them in the Federal Register to make it easier for the public and agency
officials to track the publication history of regulatory actions through their development.

16 Tpe description of the rulemaking is as follows: “Abstract: Close to 11,000,000 acres
(approximately 6 percent) of National Forest System lands overlie severed (split) mineral
estates owned by a party other than the Federal Government. Over 75 percent of these lands
are in the Eastern Region (Forest Service Regions 8 and 9). There are two kinds of severed
mineral estates, generally known as “private rights™ reserved and outstanding. Reserved
mineral rights are those retained by a grantor in a deed conveying land to the United
States. Outstanding mineral rights are those owned by a party other than the surface owner
at the time the surface was conveyed to the United States. Because these are non-federal
mineral interests, the USDI Bureau of Land Management has no authority for or role in
managing development activities associated with such interests. States have the authority and
responsibility for regulating development of the private mineral estate. Various Secretary’s
Rules and Regulations (years of 1911, 1937, 1938, 1939, 1947, 1950, and 1963) and Forest
Service regulations at 36 C.F.R.251.15 provide direction for the use of NFS lands for mineral
development activities associated with the exercise of reserved mineral rights. These existing
rules for reserved minerals development activities also include requirements for protection
of NFES resources. Currently there are no formal regulations governing the use of NFS lands
for activities associated with the exercise of outstanding mineral rights underlying those
lands. The Energy Policy Act of 1992, section 2508, directed the Secretary of Agriculture to:
apply specified terms and conditions to surface-disturbing activities related to development
of oil and gas on certain lands with outstanding mineral rights on the Allegheny National
Forest, and promulgate regulations implementing that section. The Forest Service initiated
rulemaking for the use of NFS lands for development activities associated with both reserved
and outstanding minerals rights with an Advance Notice of Proposed Rulemaking (ANPRM)
in the Federal Register on December 29,2008. Comments from the public in response to the

306



FEDERAL LAND AND PRIVATE MINERAL ESTATES §7.06

and as requiring a Regulatory Flexibility Analysis. However, it continues the
deception of classifying the rulemaking as not involving federalism. This
rulemaking matter must be watched very closely given the Forest Service’s
demonstrated willingness to violate private property rights and to disregard
substantive and procedural legal requirements.

Another example of the Forest Service’s covert behavior, in spite of the
circuit court decision in Minard Run I1I and the representation in the NPRM
0569-AD03 rulemaking abstract republished on May 23, 2014 that there
are “no formal regulations governing the use of NFS lands for activities
associated with the exercise of outstanding mineral rights” (emphasis added)
concerns an amendment to 36 C.F.R. Part 214.117

More specifically, on June 5, 2013, the Forest Service published a final
regulation entitled: “Postdecisional Administrative Review for Occupancy
or Use of National Forest System Lands and Resources”!18 that, inter
alia, makes “determinations of the acceptability of an initial or amended
operating plan for exercise of outstanding mineral rights located on NFS
lands” (emphasis added) appealable decisions subject to all the processes
and procedures specified in the revised administrative review rules. The
regulation prescribes the same administrative review procedures for
determinations “of the acceptability of an initial or amended operating plan

ANPRM conveyed a high level of concern about the broad scope of the rule, along with a
high level of concern about effects of a broad rule on small businesses and local economies.”
See 79 FR 76673, Item 183.

07" The purpose of the § 214 regulations is to prescribe a process for “certain written
decisions issued by Responsible Officials involving written instruments authorizing the
occupancy or use” of Forest Service lands or resources. Id., § 214.1 The regulation also
includes a definition of what constitutes a “Written authorization.” These are defined as: “A
term grazing permit, plan of operations, special use authorization, mineral material contract
or permit, or other type of written instrument issued by the Forest Service or a lease or
permit for leasable minerals issued by the U.S. Department of the Interior that authorizes
the occupancy or use of National Forest System lands or resources and specifies the terms
and conditions under which the occupancy or use may occur.” Id., § 214.2 It would appear
that terms “other type of written instrument” and “operating plan” being presented as the
equivalent of a “written authorization” sets the stage for ANF notice to proceed letters to
be included in the definition of “written authorization.”

118 See Federal Register, 78 Fed. Reg. 33,705 June 5, 2013.
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for exercise of reserved mineral rights located on National Forest System
lands.” (emphasis added).!1® The problem, of course, is that the Forest Service
lacks authority to make such “acceptability determinations.” This is what
Minard Run II and III were all about.

Notably, the original NPRM and request for comment was published
on October 11, 2011120 approximately one month after Minard Run Il was
decided by the Third Circuit.12! Promulgation of the final rule post-dates
the district court ruling in Minard Run 1V, in which the court entered final
judgment against the Forest Service, FSEEE, and the other defendants. The
apparent sleight-of- hand in trying to re-establish “reasonable regulatory
authority” under the guise of addressing administrative procedure
requirements again illustrates cause for concern with the ethical practices
within the Forest Service and its integrity as an institution.!22

119" §0¢ 36 CER. § 2144 (8) and (9).

120 See Federal Register, 76 Fed. Reg. 62, 692 October 11,2011.

121 Additionally, in the above referenced June 5, 2013 rulemaking the Forest Service has,
modified the 1963 version of the Secretary Rules and Regulations for reserved mineral estates.
Specifically, the Forest Service has revised two paragraphs of 36 C.F.R. 251.15 — namely,
paragraphs (2) (iv) and (3). These paragraphs deal with revocation of permits and removal
of structures following revocation of permits. Accordingly, we now have 11 versions of the
Secretary’s Rules and Regulations with the most recent being the “2013 Version” or “2013
modified Version of the 1963 Rules.” The 2013 Version can only apply to conveyances entered
into after the effective date of the rulemaking or June 5, 2013. Public lands and OGM legal
practitioners should be alert to Forest Service attempts to apply it to conveyances that pre-
date the rulemaking.

122 1 the Federal Government’s 2013 Best Places to Work Survey the Forest Service
Index Score was quite low, being 260th overall out of 300 ranked offices or agencies. The
number 300 represents the bottom of the rankings. With respect to the category of “Effective
Leadership: Senior Leaders” the Forest Service ranked 286th out of 300. With respect to
the category of “Strategic Management,” the Forest Service ranked 290th out of 300. The
trend graph for the annual surveys shows a marked and steady decline between 2003 and
2013 in the Forest Service Index Score. The Partnership for Public Service uses data from
the Office of Personnel Management’s (OPM) annual Federal Employee Viewpoint Survey
to rank agencies and their subcomponents according to a Best Places to Work index score.
Agencies and subcomponents are measured on overall employee satisfaction and scored on
10 workplace categories, such as effective leadership, integrity, employee skills—mission
match, pay, teamwork and work-life balance.
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The most recent example of illegal rulemaking and continued covert or
deceptive behavior by the Forest Service, designed, if not principally, certainly
in part, to block development of non-federally owned oil and gas resources
within and adjacent to National Forest lands, is found in its “Proposed
Directive on Groundwater Resource Management, Forest Service Manual
2560.” This was announced at 79 Fed. Reg. 25815 on May 6, 2014. The
proposed Directive, in the form or the guise of a policy statement reverses
established law and self-delegates to the Forest Service the right to “manage”
all groundwater resources that lie under and even adjacent to any National
Forest land. The Directive asserts the right to review or act upon any actions
that might affect groundwater. It is a sweeping and unprecedented attempt to
summarily impose federal control over traditional state functions and state
protected property rights and appears to be part of a recent coordinated and
deliberate effort at the federal level to achieve a de-facto nationalization of
our country’s privately held oil and gas resources.!23

123" Nationalization or centralized control of a nation’s mineral resources can be effected
de facto or as a practical matter through agency edicts that dictate permitting and study
processes that effectively place the economic decisions to explore for or produce gas and
oil in the hands of an array of federal government overseers. federal agency undertakings
to both impose and extend federal control over various aspects of oil and gas permitting
activities that will serve to block and frustrate development on both private and public lands
can be seen, among others, in the following recent initiatives: 1) The Federal Emergency
Management Agency (FEMA) policy of May 5, 2014 titled “FEMA Mitigation Policy FP
302-405-146-1: Limits on Subsurface Uses of Hazard Mitigation Assistance (HMA) on
Acquired Lands.” The new policy, which completely reverses prior practices, relies on the
excuse of flood-plain management and decrees that no HMA funds may be used to acquire
lands where any right to engage in mineral extraction activities involving hydraulic fracturing
or horizontal drilling in relation to the lands has not been extinguished or surrendered to
FEMA. Moreover, it illegally interferes with the exercise of property rights by forbidding
current owners of previously acquired HMA lands from leasing or selling mineral rights that
“may allow” hydraulic fracturing or horizontal drilling on the property. 2) The Environmental
Protection Agency (EPA) and Army Corps of Engineers (ACOE) Proposed Rulemaking
of April 21, 2014 regarding the definition of “Waters of the United States” under the Clean
Water Act (79 FR 22188, April 21, 2014). The Rule, by expanding the definition of waters
extends federal permitting requirements to virtually any land feature that can channel water,
and appears purposed to obfuscate, delay, or prevent the permitting of any drilling activity
or infrastructure construction related to oil and gas development, and, 3) The May 12,2014
U.S. Fish and Wildlife Service (USFWS) and National Marine Fisheries Service (NMFS)
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PIOGA joining with many other economic users and stakeholders of
National Forest lands, to include the National Mining Association and the
Western Governor’s Association, filed strong objections to the proposed
Directive seeking to see it withdrawn. The 16-page PIOGA comment was
dated July 7,2014.

On September 10, 2014 Congressman Thompson, Chairman of the
House Agriculture’s Committee’s Subcommittee on Conservation, Energy,
and Forestry, as a result of many concerns surrounding the Directive, held
a public hearing to review it. During the hearing the Chief of the Forest
Service, who was the sole witness for the Forest Service, was informed by
Congressman Thompson, who expressed strong opposition to the Directive,
that his constituents in the ANF area feared that the Directive was a renewed
effort to thwart or regulate oil and gas development on the ANF. The Forest
Service Chief was asked by the Chairman if the Forest Service was going
to continue to abide the Minard Run framework. In response the Chief
represented that the Forest Service would comply with the Minard Run
decision, but in his response stated “A good example on the Allegheny is,
suppose the oil and gas developer wants to use water. We (the Forest Service)
have our decision to make.” This response is both troubling and instructive. It
appears to signal the reemergence of the unfounded Forest Service claim to
groundwater ownership and the right to deny groundwater use on the ANF
irrespective of state law and implied/express deeded rights to use water.124

rulemaking proposals regarding the Endangered Species Act (ESA) revising the definition
of adverse modification to critical habitat, changing how critical habitat is designated, and
adopting a policy on excluding lands from being designated as critical habitat (79 Fed Reg.
27053, 27063, and 27066, May 12, 2014). In the author’s opinion, it would not be at all
surprising, should investigators inquire, to find newly minted and confidential government
legal memoranda supporting the recent 180 degrees changes in policy or rules exemplified
by the items noted above. It would not be surprising either, to find that the new memoranda
fail to mention former memoranda or opinions, which contain opposite conclusions.

124" See the discussion above under the heading “Current Status of the Minard Run II
litigation” involving the contempt action brought by PIOGA in regard to the ANF Forest
Supervisor claiming the right to deny use of groundwater expressly reserved to the private
mineral estate in the deed of conveyance to the United States.
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§ 7.07. The Administrative Front after Minard Run II.

The Forest Service’s effort to impose regulations and permit requirements
by way of the planning process in revising the ANF Forest Plan came to an
abrupt halt with the Minard Run II decision. Recall that until April or May
2014, the SEIS process, which was intended to add legitimacy to the inclusion
of the “reasonable regulatory authority” provisions and related design criteria
requirements into the 2007 ANF Forest Plan and to supplement the illegal
FSEEE settlement agreement, had been administratively “on-hold.” However,
that posture is changing.

In a decision announced on February 21, 2014125 the district court
dismissed, without prejudice, the PIOGA lawsuit filed in 2008 challenging
the adoption of the illegal 2007 design criteria Standards and Guidelines.
The dismissal was based on “case or controversy” grounds because the
court concluded that: a) the Forest Service effort to correct admitted NEPA
violations was apparently abandoned; b) the Forest Service represented to
the court (through legal counsel) that the effort was no longer being pursued;
and c¢) in light of the intervening and controlling Minard Run 11l and V cases,
the Forest Service was unlikely to discontinue its self-imposed adherence to
the 1986 ANF Forest Plan protocols and procedures for processing drilling
notifications. In ordering the dismissal, however, the court recognized that the
revive its attempt to revise the oil and

99 ¢

Forest Service might “unexpectedly
gas procedures in the 2007 Plan or otherwise move away from adherence to
the relevant provisions of the 1986 Plan.” To address these possibilities, the
court expressly noted that the “form of dismissal will preserve the ability of
the Plaintiffs to petition to reopen this case and pick up where they left off,
should the Forest Service resume the challenged activity by discontinuance
of its adherence to the 1986 Plan” (emphasis added). The district court, too,
is catching on.

A recently surfaced letter dated February 7, 2014126 from the Forest
Service Chief to the ADP provides insight into the Forest Service’s next

125 pennsylvania Oil and Gas Ass'n v. U.S. Forest Serv., 2014 U.S. Dist. LEXIS 21601
(W.D. Pa., Feb. 21, 2014).

126 Letter of February 7, 2014 from Leslie A. C. Weldon, Deputy Chief, National Forest
System to Mr. Ryan Talbott, Executive Director, Allegheny Defense Project, File Code 1920.
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possible move on the Administrative Front. The letter states that the ANF
Forest Supervisor has been instructed to publish a Forest Plan monitoring
report by July 15, 2014 that will cover the years from 2008 through 2013.
Although the National Forest Management Act requires a Forest Plan update
only once every 15 years, the Supervisor has also been instructed to begin a
formal assessment process by September 2014 to determine if there is enough
“new information” to warrant an update of the 2007 ANF Forest Plan.

The “FY 2008 — FY 2013 Monitoring and Evaluation Report —
Allegheny National Forest™ is dated October 2014 and was published to the
ANF website in early November 2014. The report recommends that “the
ANF should change the 2007 Forest Plan in a manner that is consistent
with the legal cases that have been decided since the Plan was affirmed
with instructions.” It is not clear whether this Monitoring Report process is
intended to replace the formal assessment process. Given that Minard Run I1
and 111 were decided since the 2007 update and the attempted SEIS curative
process was cancelled it appears likely that the Supervisor’s assessment will
result in a premature Forest Plan revision. In this way, the Forest Service,
cognizant that the only issue involving the ANF that could reasonably lead to
a formal Plan update is oil and gas development, may be preparing to argue
that a renewed attempt to inject “reasonable regulatory authority” into the
ANTF Forest Plan by way of the update does not trigger the re-opener in the
Forest Plan case.127

The letter responded to a 31-page December 17, 2013 letter from the ADP to the Chief of
the Forest Service.

127 Some indication that such an effort may not be contemplated is the recent adoption of
a series of Forest-Wide (FW) Design Criteria by the George Washington National Forest
(GWNPF) in its November 2014 Revised Forest Plan (Plan) that address the management of
reserved and outstanding mineral rights. Refreshingly, Design Criteria FW-224 includes
the statement that: “The Forest Plan, including management prescriptions and forestwide
direction, is subject to the outstanding and reserved mineral rights.” Moreover, Design
Criteria FW-223 requires that where private rights could be affected by a Forest project, that
comment will be sought from current owners of private mineral rights and the potential effects
on those rights assessed. The GWNF is a Weeks Act acquired Forest and is underlain by
167,000 acres of private mineral rights. See WNF Revised Land and Resource Management
Plan, Chapter 4 — Design Criteria, Reserved and Outstanding Minerals, at page 4-22.
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§ 7.08. What the Future Holds.

On the Judicial Front, PIOGA awaits the reopening and conclusion of the
Duhring case. On the Rulemaking Front, PIOGA and individual producers
are monitoring efforts by the ANF to issue decisions about the “acceptability”
of operating plans as postured by the June 2013 rulemaking. Moreover,
PIOGA will be monitoring the still-pending December 28, 2008 NPRM
Forest Service initiative to impose federal rules on the exercise of privately
held OGM rights. Activities in these areas, and on the Administrative Front
involving the recommended ANF Plan update, will influence and inform
decisions with respect to PIOGA possibly reopening the Forest Plan case.

A discussion or forecast of the effects of Minard Run I, 11, 111, IV, and
V on the Forest Service and other federal land management agencies was
provided in a recent Harvard Environmental Law Review article.!?8 The
article discusses the impact of the Minard Run cases on lands within the
jurisdiction of the Forest Service based on the statutes under which the lands
were acquired, as well as similar situations encountered by the U.S. Fish and
Wildlife Service and the National Park Service. According to the article, the
Minard Run decisions could impact over 60 million acres of federal lands
held in split estate ownership. The Law Review author opines, and this
author agrees, that the Minard Run decisions will not only influence future
judicial cases, but also administrative interpretations of the Forest Service
and federal land management agencies that will result in limitations on the
assertion of federal control.129

128 Supra note 4 at pages 582-596.

129 The author of the article posits an alternative interpretive approach regarding
outstanding estates, arguing that Congress under the Weeks Act may have intended to
grant the Forest Service more authority over outstanding mineral rights as compared to
reserved mineral rights. The rationale, essentially, is that the Congress may have concluded
that grantors of lands subject to outstanding mineral reservations at the time of sale to the
United States, did not care how the federal government planned to regulate surface access
or use as they were not parties to the sale. This alternative approach misunderstands the
nature of severed estates, is not supported by the facts, the law, the Congressional history,
and decidedly by the carefully designed conveyances by the business and property rights
savvy landowners and lawyers who granted the ANF lands to the United States in the 1920s
and 1930s. In any event the author’s unsupported musing was rejected by the Third Circuit
in Minard Run II1.
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At this point one substantive matter about the future is deserving of
further mention and discussion. Namely, the efforts of anti-development
activists and the Forest Service to convince the courts that the Weeks Act
should be read to grant the federal government broad regulatory authority
over the management of the lands acquired under the Weeks Act to include
the use of groundwater and the exercise of private mineral rights, be they
reserved or outstanding. In whatever manner, forum, or stage such efforts
might continue to appear nothing could be more wrong than reading such a
grant into the Weeks Act or its amendments.

The history of the Act is long and complicated and spans almost two
decades of spirited legislative activity at the dawn of our nation’s conservation
movement. When all the atmospherics that can accompany such significant
legislation — in this case many years’ worth of studies, hearings, reports,
and floor debates — is stripped away Congress’s intent to restrict federal
authority can be readily seen by carefully comparing the final draft of the
Weeks Act with the various earlier drafts. With such an examination it will
be appreciated that specific language purporting to grant regulatory authority
to the United States that had appeared in earlier drafts was rejected and
removed before the Act was adopted.

The precursor to the Weeks Act, S. 4825, 60th Cong. (April 2, 1908),
had provisions purporting to allow somewhat broader federal regulatory
authority than what was provided for in the final Section 9 of the Weeks
Act. For example, Section 6 of the original bill empowered the Secretary of
Agriculture to promulgate rules and regulations “authorizing the sale of any
products of the lands acquired under this Act and the use of any such land
or their resources thereof consistent with its reservation for forest purposes
for the purpose of preserving the navigability of navigable streams.”!30 That
language was deleted in a later iteration of the bill,!13! which later became
the Weeks Act.!32

130 5. 4825, 60th Cong. § 6 (Apr. 2, 1908).
131 See S. 4825, 60th Cong. § 11 (Feb. 3, 1909).
132 See HR. 11798, 61st Cong. § 11 (July 23, 1909); 36 Stat. 962 (1911).
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Also, Section 10 of the original bill authorized the Secretary to agree to
administer and protect private forest lands, and would allow the Secretary to
subject such private forest lands to the laws, rules, and regulations governing
national forests.!33 The language allowing the Secretary to regulate the
private forestlands as national forests was deleted in a later iteration.!34
The provision allowing the Secretary to enter into agreements for the
administration of private lands was ultimately eliminated before the passage
of the Weeks Act.!35

The revisions to and deletion of these cited provisions support and
establish that Congress did not intend the 1911 Weeks Act to delegate to the
Forest Service any broad regulatory authority. In a conference of legislators
that was held at Mr. Gifford Pinchot’s!3¢ house on January 10, 1909 and
recorded in a Memorandum of the meeting that PIOGA obtained from the
National Archives the conferees discussed the means by which the Forest
Reserve legislation (i.e., the Weeks Act) might be advanced. It was decided
at the meeting that the Senate Bill (i.e., S. 4825) would be used for that
purpose, but that all provisions after the enacting clause would be stricken
and a substitute bill prepared. The new bill would then “embrace as much
as possible of the Senate Bill” and would include the establishment of the
National Forest Reservation Commission to oversee the examination and
selection of lands to acquire. As noted above, the February 3, 1909 new
version of S.4825, filed within a month after the January 10, 1909 meeting,
omitted language that would allow the Secretary to promulgate regulations
regarding the “use” of such acquired private forest lands or “their resources”
or to subject private forest lands to rules and regulations governing the

133 $ee S.4825,60th Cong. § 10 (Apr. 2, 1908).

134" 50e S. 4825, 60th Cong. § 3 (Feb. 3, 1909).

135 See HR. 11798, 61st Cong. § 11 (July 23, 1909); 45 Cong. Rec. 9,025-26 (1910) 36 Stat.
962 (1911).

136 Mr. Clifford Pinchot was the Chief of the US. Forest Service at the time of the 1909
meeting and served as the First Chief from 1905 to 1910. From 1889 until 1905 he headed
the Department of the Interior’s Division of Forestry, the precursor to the US Forest Service.
He also served two terms as Governor of Pennsylvania.
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national forests. Put simply, the Congress rejected and the substitute Bill did
not embrace any grant of broad regulatory authority to the Forest Service.

Moreover, with regard to understanding the Congressional intent
surrounding the scope of federal authority, few principles of statutory
construction are more compelling than the proposition that Congress
does not intend sub silentio to enact statutory language that it has earlier
discarded. . . ’137 Further evidence of how the Congressional intent was
clearly understood can be seen in the 160 page, 1915 Forest Service “Use
Book” sub-titled the “Manual for Users of the National Forests.” This was
the 1915 edition of the comprehensive rules and regulations for governing
the National Forests that was issued by the Secretary of Agriculture on
March 15, 1915. Under Part 1 of the book, which covers the applicability and
scope of the rules and is titled “Administration of the National Forests,” it
is prominently stated that “The regulations and instructions printed in this
book do not apply to areas purchased under the Weeks law.” The first “Use
Book” for the Forest Service was published in 1905.

This refusal to extend authority is also fully consistent with the legislative
history and the single most important Report that accompanied the passage
of the Weeks Act. This was the House Judiciary Committee Report of April
20, 1908 titled: “Power of Federal Government to Acquire Land for National
Forest Purposes.”138 After quoting from Supreme Court opinions holding
that the United States has no constitutional capacity to exercise municipal
jurisdiction or sovereignty over state territory except for that expressly
granted in the Enclave Clause — Section 8, Article I of the Constitution —
the Committee wrote:

These authorities invite attention to two important matters bearing
on the question, one the extent of ownership by the people and the
States of the navigable waters and soils under them, and the riparian
rights of the people and States: All of which are involved, when
the United States seeks to acquire lands for forest purposes, and

137" See INS v. Cardoza-Fonseca, 480 U.S. 421, 442-43 (1987).
138 House Judiciary Committee Report of April 20, 1908 (House Report 1514 reporting
on HR 10456 and 10457 and declaring them unconstitutional).
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affected by the constitutional question. The other not constitutional
but extremely important, as to whether the States or National
Government shall exercise jurisdiction over lands so acquired.
The United States can only exercise authority when lands are
purchased by the consent of the legislatures of the States, in which
the same shall be for the erection of forts, magazines, and arsenals,
dock yards and other needful buildings: therefore, it seems plain
that the United States cannot, even with the consent of the States,
exercise jurisdiction, and if the United States, purchases lands
as contemplated, the same shall forever remain subject to State
power.!39

§ 7.09. Conclusion.

The Weeks Act was passed for the purpose of acquiring substantial
forest acreage at a time in our nation’s history when the federal government
was reluctant to expand its sovereign power in relationship to that of States
and individuals. Indeed, Congress was not certain that the Act was even
constitutional — there being no authority expressed in the Constitution
concerning the federal government’s right to purchase or condemn private
land for national timber growing purposes. Accordingly, the Congress took
precautions in crafting the provisions of the Act to protect private property
rights, personal rights, and the sovereignty of the States.

Concerns about the exercise of federal power, and the intent of Congress
to restrain the same in the passage of the Weeks Act, are by no means
imagined or the product of literary license. To the contrary, they were
specifically expressed, 100 years ago, in a prophetic observation by the
House Committee on Agriculture. On April 15, 1910 in its review of the
draft legislation that became the Weeks Act, the Committee described each
of the 15 sections of the Act and noted:

It will be observed from this review of the provisions of the bill
that the interests of the people are carefully safe-guarded at every

139 14 at pages 3 and 4 of HR 1514; also quoted at page 6392 Senate, May 16, 1908.
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point beyond any possibility of invasion, except by collusion of the
Highest officials of the Legislature, Executive, and Administrative
branches of the government.140

Unfortunately, our ever-expanding federal government does not
recognize or respect private property rights as it did in the early Twentieth
Century, and, disturbingly, successive generations of U.S. citizens have grown
accustomed to less individual freedom. It should come as no surprise, then,
that private oil and gas developers experienced the type of collusion-based
invasion the House Committee on Agriculture envisioned as a possibility.

In the ANF litigation we have been witness to an agency leadership and
culture that seem inclined to nurture and promote an unhealthy brand of
authoritarianism. In what amounted to an unlawful taking in the ANF, the
Forest Service used administrative and judicial processes to impose illegal
rules, and then knowingly undertook to manipulate those same processes
in an effort to deny property owners a meaningful, timely, and effective
opportunity to contest the agency’s wrongful actions.

One of the many lessons to be learned from the ANF litigation experience
is the need for citizens to have available a more timely and effective means to
challenge wrongful agency action in the courts. Put simply, an agency should
not and cannot be permitted to deliberately game administrative and judicial
systems to achieve unlawful goals. Moreover, agencies, agency employees,
and federal lawyers (including prosecutors) who perpetrate or facilitate this
type of unlawful activity should be subject to meaningful sanctions, including
all costs of suit and criminal prosecution, for deliberate interference with
the lawful exercise of private property rights. Furthermore, given the DOJ’s
obvious conflict of interest in pursuing such matters, Congress should, if
applicable, waive federal sovereign immunity to allow such actions to proceed
in State courts.!4!

140 House Report #1036, Committee on Agriculture, April 15, 1910, to accompany HR
11798, at page 2.

141 1y Pennsylvania, for example, it is a second-degree misdemeanor for a government
official to intentionally interfere with the lawful exercise of property rights. “Official
oppression,” 18 P.S. § 5310, provides as follows:
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What occurred in the ANF region is testament to the fears associated
with the increasingly uncontrolled growth of the federal administrative
state and its unwieldy exercise of authority. By the time the propriety of that
exercise is able to be challenged, let alone resolved or even stayed pending
its resolution, any remedy may be largely meaningless as the agency will
have achieved its illegal goals.

This was nearly the case in the ANF and clearly the result intended
by the agency perpetrators. A recent dissenting opinion by Supreme Court
Justices Ginsburg and Stevens in Wilkie v Robbins,}#2 is instructive —
indeed prescient. As in the recent Minard Run litigation, Wilkie involved
misconduct and overreaching by government officials calculated to deprive
citizens of their property rights.!43 After pointing out that the Court had
extended Biven’s based constitutional tort protections to aggrieved parties
and individuals in the spheres of freedom of speech, freedom of religion,

“A person acting or purporting to act in an official capacity or taking advantage of

such actual or purported capacity commits a misdemeanor of the second degree

if, knowing that his conduct is illegal, he:

(1) subjects another to arrest, detention, search, seizure, mistreatment, dispossession,

assessment, lien or other infringement of personal or property rights; or

(2) denies or impedes another in the exercise or enjoyment of any right, privilege,

power or immunity.
142 wilkie v. Robbins, 551 U.S. 537 (2007).
143 Thisis becoming an alarmingly common issue. See, e.g., Marvin M. Brandt Revocable
Trust v. United States of America, US Supreme Court: No 12-1173, March 10, 2014. CITE.
The 8-1 Court in the Brandt case, not unlike the Circuit Court panels in Minard Run IIl and
V, took the federal government to task for complete reversals of prior positions and advancing
improbable and self-serving readings of settled property law concepts in order to obtain
control of private lands. It is also revealing that the 2015 Explanatory Notes accompanying
the 2015 USDA OGC budget request report that OGC counsel acting on behalf of the Forest
Service a