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A recent Law360 article’ suggests that civil authority coverage
will not be implicated by local fracking bans because the bans

! will not result in a complete denial of access to the insured
‘ property. The article also claims that bans on fracking are not

sufficient to trigger civil authority coverage because those bans
are not a consequence of any actual property damage but,
rather, they are merely a prophylactic measure to guard against
future injury. The article does not, however, fully address three important issues that will impact
the question of whether civil authority coverage is, in fact, triggered.

Fracking Bans Can Result in a Complete Denial of Access to Mineral Property

The prior article assumes that fracking bans cannot trigger civil authority coverage because the
bans do not result in a complete denial of access to the mineral property.? This is not correct.

Whether there will be coverage will largely depend on how (and if) the policy defines the word
“access.” Not all policies define the term. Some courts have rejected the argument that loss of
actual physical access to the property is the only type of “access” that is covered. Finding the
word ambiguous, courts have found coverage for loss of the specific access necessary to use
the property in its intended manner.® Such a broader interpretation could cover damages
arising from a ban on fracking, given that fracking is the primary method available to “access”
(i.e., extract) shale gas.

The availability of coverage for subsurface mineral interests will also depend on the type of
mineral interest at issue. Leases for specific subsurface depth intervals or regional/geological
formations are common. If the rock layer at a certain depth or within a certain formation is
comprised of shale (which has notoriously low or poor permeability), then hydraulic fracturing
may be the only way to access the gas locked within the rock.* In that instance, a fracking ban,
as a practical matter, could result in a complete denial of access to certain kinds of mineral
property, insofar as no other means of extraction will permit access to the shale-locked gas.

Such a denial of access is distinguishable from the 9/11 case law relied upon in the prior article.
Civil authority orders issued following the 9/11 attacks inhibited, but did not totally prohibit,
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access to many of the properties that became the subject of claims for civil authority coverage.
For example, despite the federal government’s “no fly” order, courts concluded that patrons of
businesses adversely affected by the lack of air travel could still reach those businesses by
other means (e.g., car, bus, train).”> With fracking bans, however, there may be no other way to
access the mineral property at a specific interval or within a specific formation.®

Fracking Bans May Arise from Actual — as Opposed to Threatened — Property Damage

The prior article also assumes that recently enacted fracking bans are not sufficiently connected
to actual property damage to trigger coverage under typical civil authority coverage provisions.
In doing so, it focuses on the legislative petitions for the recent bans in Denton, Texas, and San
Benito County, California, which cited various possible risks — as opposed to actual damage —
to health and property in support of the measures. The legislative petitions, however, were not
part of the actual ballot questions posed to the electorate, so the reasons that the bans were
enacted are more complex than what is contained in the petitions. For example, in Denton, the
initiative was pushed by the homeowners who claimed that local fracking caused various types
of property damage’, and the initiative was preceded by a controversial gas well blowout in April
2013.% Thus, evidence about the context in which these bans are enacted will prove important to
insurance coverage disputes.®

There May be Coverage if the Damage or Ban was Caused by a “Peril Insured Against”

In discussing whether there is actual or threatened property damage, the prior article mentions
in passing the question of whether the damage or ban results from “covered property damage.”
That question may, in fact, be a stumbling block for many insureds, since most civil authority
coverage requires that property damage or the ban itself result from a “peril insured against.”

Such perils are typically fire, explosion or smoke, and sometimes, certain types of water
damage. Some types of civil authority clauses require that one of the enumerated perils damage
or destroy property adjacent to the insured property in order for there to be coverage. Others
simply require that an enumerated peril cause the government’s prohibition of access to “real or
personal property,” more generally. Either way, the impetus for the damage is a primary
consideration.

Although there may be circumstances where fracking bans arise directly from a specific blowout
or fire, none yet have directly followed such an incident. However, each case (and each cause)
will have to be evaluated based on the actual facts presented. Accordingly, this requirement of
civil authority coverage will have to be addressed on the merits of the actual basis for a possible
fracking ban.™

Coverage is Not a Lost Bet

Thus, while the prior article identifies some areas where insureds will need to establish the
factual basis to obtain civil authority coverage for fracking bans, it is important to understand the
nuances and bases that may — or may not — justify such claims. The nature of the relevant
property interest and the underlying facts may indeed provide coverage for damages arising
from certain types of fracking bans.
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