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U.S. Supreme Court Holds That a
Creditor’s “Mere Retention” of
Bankruptcy Estate Property Does Not
Violate One Automatic Stay Provision,
But Leaves a Number of Other Questions
Unanswered

J.R. Smith and Nathan Kramer

The U.S. Supreme Court addressed issues related to the automatic stay and a creditor’s
ability to retain property of a debtor’s estate upon the commencement of a bankruptcy
case. The authors of this article discuss the decision and the open issues.

The U.S. Supreme Court issued its decision
in City of Chicago, Illinois v. Fulton," which ad-
dresses issues related to the automatic stay
and a creditor’s ability to retain property of a
debtor’'s estate upon the commencement of a
bankruptcy case.

Background

The Fulton decision is a consolidation of four
similar cases where the city of Chicago im-
pounded debtor cars pre-petition in response
to unpaid traffic tickets and fines. After filing
for bankruptcy, each debtor requested that the
city return the respective vehicles. In each
case, the city refused to return the vehicles.
The debtors then filed motions claiming that

the city violated Section 362(a)(3) of the Title
11 of the U.S. Code (the “Bankruptcy Code”),
which provides that the initiation of a bank-
ruptcy case “operates as a stay, applicable to
all entities, of . . . any act to obtain posses-
sion of property of the estate or . . . to

exercise control over property of the estate.”

The U.S. Bankruptcy Court for the Northern
District of lllinois found that the city’s retention
of the debtors’ vehicles violated the automatic
stay and ordered that the city return the
vehicles to the debtors. The U.S. Court of Ap-
peals for the Seventh Circuit affirmed the
bankruptcy court’s decision. The city appealed
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the Seventh Circuit’s decision to the Supreme
Court.

The Supreme Court’s Decision

The Supreme Court granted certiorari to
resolve a split at the court of appeals level
concerning whether a creditor violates Section
362(a)(3) of the Bankruptcy Code by retaining
possession of property of the bankruptcy
estate after the debtor files his or her bank-
ruptcy petition.®

The Supreme Court vacated and remanded
the Seventh Circuit’s decision, holding that the
“mere retention of property does not violate
§ 362(a)(3).™

The Supreme Court reasoned that Section
362(a)(3) “halts any affirmative act that would
alter the status quo as of the time of the filing
of a bankruptcy petition.”™ Exercising control
over property of the estate, as that phrase is
used in Section 362(a)(3), “implies that some-
thing more than merely retaining power is
required to violate the disputed provision.”

Furthermore, to the extent that the language
of Section 362(a)(3) is ambiguous, such ambi-
guity is resolved in favor of the creditor for two
reasons elucidated by reading Section
362(a)(3) in conjunction with Section 542(a) of
the Bankruptcy Code.” First, Section 542(a) of
the Bankruptcy Code governs turnover of
property of the debtor’s bankruptcy estate, and
(with certain, limited good-faith exceptions)
compels an entity “in possession, custody or
control” of property of the estate to turnover
such property to the bankruptcy trustee.® The
Court reasoned that turnover pursuant to Sec-
tion 542(a) “would be surplusage if § 362(a)(3)
already required an entity affirmatively to

relinquish control of the debtor’s property at
the moment a bankruptcy petition is filed.”

Second, Section 542(a) carves out an ex-
ception to the turnover requirement for prop-
erty that is “of inconsequential value or benefit
to the estate.”®

The Court held that it would be an “odd
construction” if Section 362(a)(3) compelled
immediate turnover of all estate property, when
Section 542(a) expressly does not compel
turnover of inconsequential property. Thus, the
Court held that Section 362(a)(3) does not
require that a creditor immediately turnover a
debtor’s vehicle as soon as the debtor files his
or her bankruptcy petition.

While the Fulfon decision resolves the nar-
row circuit split concerning whether “mere
retention” of property of the estate violates
Section 362(a)(3) of the Bankruptcy Code, it
leaves a number of related questions
unanswered. The opinion specifically states
that the Court does not decide whether the
city’s retention of the debtors’ vehicles violates
any of the other provisions of Section 363(a)
of the Bankruptcy Code." Justice Sotomayor,
in concurrence, specifically emphasizes:

that the Court has not decided whether and
when § 362(a)’s other provisions may require
a creditor to return a debtor’s property. Those
provisions stay, among other things, “any act
to create, perfect, or enforce any lien against
property of the estate” and “any act to collect,
assess, or recover a claim against [a] debtor”
that arose prior to bankruptcy proceedings.
§§ 362(a)(4), (6); see, e.g., In re Kuehn, 563
F.3d 289, 294, 61 Collier Bankr. Cas. 2d (MB)
1212, 243 Ed. Law Rep. 624, Bankr. L. Rep.
(CCH) P 81465 (7th Cir. 2009) (holding that a
university’s refusal to provide a transcript to a
student-debtor “was an act to collect a debt”
that violated the automatic stay). Nor has the
Court addressed how bankruptcy courts should
go about enforcing creditors’ separate obliga-
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tion to “deliver” estate property to the trustee
or debtor under § 542(a). The City’s conduct
may very well violate one or both of these
other provisions. The Court does not decide
one way or the other.'

Conclusion

While the Fulton decision is favorable to
creditors, whether a creditor’s “mere retention”
of estate property violates any other subsec-
tion of 362(a) remains an important open
issue. The narrow Fulton decision leaves
unresolved a number of questions concerning
whether and under what circumstances credi-
tors can retain estate property in connection
with other common pre-bankruptcy collection
remedies, such as attachment and garnish-
ment, without violating subsections 362(a)(4)
and (a)(6).

Absent future clarity from the Supreme
Court, such questions likely will continue to
generate disputes between debtors and credi-
tors and splits at the court of appeals level.
Until there are any future Supreme Court or
legislative developments, creditors should
continue to proceed with caution in situations
where they are retaining property and take
heed of the prevailing lower court decisions in
the relevant jurisdictions.
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